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No. 2010AP826
(L.C. No. 2005CV2885)

STATE OF W SCONSI N ) I N SUPREME COURT

Marco A. Marquez,
Pl ai ntiff-Respondent - Cross- Appel | ant, Fl LED

V.
MAY 24, 2012
Mer cedes- Benz USA, LLC,
Di ane M Frengen
Def endant - Appel | ant - Cr oss- Respondent . @ @rk of Supreme Court

APPEAL from a judgnent and an order of the Crcuit Court,
M chael O Bohren, Judge. Affirnmed.

11 SH RLEY S. ABRAHAMSQON, C.J. Marco A. Marquez, the
consuner, brought this action against Mrcedes-Benz USA, LLC,
alleging that his new car was a "lenon," as defined in Ws.
Stat. § 218.0171(2) (2005-06);' that he requested a refund and

provi ded Mercedes-Benz with the required notice and information;

L All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se indicated.

W will refer to Ws. Stat. 8§ 218.0171 in its entirety as
the "Lenon Law. "
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and that Mercedes-Benz failed to provide a refund within the 30-
day statutory period as required by Ws. Stat. § 218.0171(2)(c).

12 The Lenon Law provides that "[i]f a new notor vehicle
does not conform to an applicable express warranty"? and the
nonconformty is not cured after a "reasonable attenpt to
repair," then the consunmer may return the vehicle to the
manuf act ur er and el ect to receive either a conparable
repl acement vehicle or a refund.?

13 A manufacturer violates the Lenon Law if it fails to
voluntarily provide a refund or replacenent vehicle within 30
days after receipt of the consumer's demand.* The penalties a
manufacturer incurs for failure to provide a refund to the
consuner within the 30-day statutory period are costly. They
include "twi ce the amobunt of any pecuniary |oss, together wth
costs, disbursenents and reasonable attorney fees, and any
equitable relief the court determines appropriate."®> The order
for judgnent in the present case awarded the consuner

$117,285.06, (twice his pecuniary loss), $5,6833.41 (prejudgnent

2 Ws. Stat. § 218.0171(2)(a).
3 Ws. Stat. § 218.0171(2)(b).

* Ws. Stat. § 218.0171(2)(c) ("To receive a conparable new
motor vehicle or a refund due under par.(b)1l. or 2., a consuner
descri bed wunder sub.(1)(b)1l., 2. or 3. shall offer to the
manufacturer of the notor vehicle having the nonconformty to
transfer title of that notor vehicle to that manufacturer. No
|ater than 30 days after that offer, the manufacturer shall
provide the consunmer with the conparable new notor vehicle or
refund . . . .").

> Ws. Stat. § 218.0171(7).
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i nterest), $45, 423. 68 (statutory interest), $10, 216. 72
(statutory costs), $2,105.79 (litigation costs), and $301, 707. 00
(attorney fees).

14 In the present case, no one disputes that the vehicle
at issue is a |lenon under the Lenon Law. No one disputes that
the consunmer gave Mercedes-Benz proper notice and information to
start the 30-day statutory period during which Mercedes-Benz was
required to provide a refund.® No one disputes that Mercedes-
Benz did not provide the required refund wthin the 30-day
statutory period. The basic issue presented is whether
Mercedes-Benz has a valid defense to its failure to issue a
refund within the 30-day statutory period.

15 The specific issues presented are as foll ows:

16 |. To avoid paying the renmedies provided by Ws. Stat.
§ 218.0171(7) for not issuing a refund wthin the 30-day
statutory period, nust a manufacturer prove that the consuner

intentionally prevented it from providing a refund within the

30-day statutory period,’ or may the nmanufacturer prove that the

consuner's conduct was nerely unreasonabl e?

® The Department of Transportation is charged with putting
the policies of the Lenon Law into practice. It produces a
Lenon Law notice form which hel ps ensure that consuners conply
with the requirements for making a proper request under the
Lenon Law and that manufacturers have the information they need
to assess the claimand provide a refund. See Stephen J. N cks,
Lenon Law Practice Pointers, Ws. Law., Nov. 2003, at 21, 22.

"W will use sone form of the phrase "prevent the
manuf acturer from providing a refund within the 30-day statutory
period” to enconpass the various ways in which the intentional
consunmer conduct at issue was described and could be described
(e.g., thwart, block, obstruct, undermne, etc.).

3
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M7 I1. Does the ordinary burden of proof or the mddle
burden of proof apply to a manufacturer's affirmative defense
that the consuner intentionally prevented the manufacturer from
providing a refund wthin the 30-day statutory period in a Lenon
Law acti on?®

18 I11. Did the circuit court err in directing a verdict
in the consuner's favor?

19 V. |Is Mercedes-Benz entitled to a new trial because
the circuit court did not grant it an adjournnent on the norning
of trial to <conduct additional discovery relating to the
paral egal's testinony or because it was not allowed to call the
consuner's counsel as a wtness at trial?

110 For the reasons set forth, we decide the issues as
fol |l ows:

| . If a manufacturer raises the affirmative defense that

the consuner prevented it from providing a refund wthin

the 30-day statutory period under the Lenon Law, it nust
prove that the consuner did so intentionally.

1. The manufacturer nmust neet the mddle burden of proof

in its affirmative defense that a consuner intentionally

prevented it from providing a refund within the 30-day

statutory period under the Lenon Law.

8 Marquez raised this issue in his cross-appeal. It is the
issue that was certified to this court by the court of appeals.
| ssues I, Ill, and IV were raised in Mercedes-Benz's appeal

4
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L1l No credible evidence supports the jury's verdict.

The circuit court was not clearly wong in directing the

verdict in favor of the consuner.

| V. The circuit court did not erroneously exercise its

discretion in denying Mercedes-Benz's request for an

adj ournment on the norning of trial to conduct additiona

di scovery relating to the paralegal's testinony or in

denying Mercedes-Benz's request to call the consuner's

attorney as a witness at trial.

11 Thus, we affirm the judgnment and order of the circuit
court .

112 We begin with a brief procedural history of the case.
We shall then discuss each issue in turn, setting forth the
standard of review and the applicable facts relating to that
i Ssue. Because the facts and evidence relate predomnantly to
the last two issues, nost of the facts are set forth in our
di scussion of these latter two issues.

113 This case originated in the GCrcuit Court for Waukesha
County, Paul F. Reilly, Judge. The circuit court granted
summary judgnent in favor of the consuner. Mer cedes- Benz
appeal ed, alleging that the consuner intentionally thwarted its
attenpt to provide a refund within the 30-day statutory period
by failing to provide necessary information. The court of
appeal s reversed the summary judgnent in favor of the consuner
and remanded the matter to the circuit court. It held that a
consuner who intentionally thwarts a manufacturer's efforts to
provide a refund within the 30-day statutory period cannot

5
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recover the Lenon Law s statutory renedies provided in Ws.
Stat. 8§ 218.0171(7). The court of appeals further concluded
that genuine issues of material fact existed regardi ng whether
the consuner intentionally thwarted Mercedes-Benz's attenpt to
provide a refund within the 30-day statutory period by failing

to provide necessary information. Marquez v. Mercedes-Benz USA,

LLC (Marquez 1), 2008 W App 70, 93, 312 Ws. 2d 210, 751

N. W 2d 859.

14 On remand in the CGrcuit Court for Waukesha County
M chael A. Bohren, Judge, the jury found in favor of Mercedes-
Benz after a three-day trial. The circuit court entered a
directed verdict in favor of the consuner, finding no credible
evidence that the consuner intentionally thwarted Mercedes-
Benz's efforts to provide a refund. Mercedes-Benz appeal ed, and
the court of appeals certified the appeal to this court.

I

115 The first issue is whether a manufacturer who raises
the affirmative defense that the consuner prevented it from
providing a refund within the 30-day statutory period nmust prove
that the consuner did so intentionally. Determ ning the
el ements of a defense, here the nens rea, is a question of |aw
that this court decides independently of the court of appeals

and circuit court but benefiting fromtheir anal yses.®

® f. State v. Smith, 2005 W 104, 913, 283 Ws. 2d 57, 699
N. W2d 508 ("Because determ nation of the statutory elenments of
acrinme is a question of law, our reviewis de novo.").
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16 The text of the Wsconsin Lenpn Law does not refer to
either party's obligation to act in good faith or to refrain
from acting in bad faith, and does not refer to the consuner's
preventing the manufacturer from providing a refund wthin the
30-day statutory period.

117 The <court of appeals, however, has introduced the
concept of good faith into the Lenon Law, noting that "good
faith is inplicit in the Lenon Law' and "[i]t should go w thout
saying that the legislature contenplated that all the parties

covered by the Lenon Law should act in good faith." Herzberg v.

Ford Mtor Co., 2001 W App 65, 118, 242 Ws. 2d 316, 626

N.W2d 67.1°
18 In Herzberg, the manufacturer attenpted to require the

consuner to sign fornms relating to the condition of the vehicle

that was being returned. These forns are not required by the
Lenon Law. The consunmer refused to sign the forms, thereby
rejecting the manufacturer's conditional refund offer. The

court of appeals held that "the obligations of the consunmer who
has purchased a 'lenon' are limted to those set out in the

Lenon Law, "' and that the court "cannot logically rule that the

0 The court of appeals discussed good and bad faith even
though it had noted in Chariton v. Saturn Corp., 2000 W App
148, 95, 238 Ws. 2d 27, 615 N.W2d 209, that "there are no
excuses" for a manufacturer who violates the 30-day tine period.

1 Herzberg v. Ford Mtor Co., 2001 W App 65, 917, 242
Ws. 2d 316, 626 N.W2d 67.
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[ consuner] engaged in bad faith by rejecting the offer"” that
asked nore of the consuner than the Lenon Law requires.'?

119 In WNarquez |, the court of appeals discussed "good
faith," "bad faith,” and a consunmer "intentionally thwarting" a
manufacturer's attenpt to nmake a refund. The court of appeals
stressed that it was not invoking the "anorphous and far-
reachi ng" contractual doctrine of good faith and fair dealing.
"Good faith" under the Lenon Law is not grounded in comon-|aw
contract doctrines; "good faith" is inherent in the statute.®®
The court of appeals held "that a consuner fails to act in good
faith when he or she intentionally prevents the manufacturer

from conplying with the statute. "

Compliance with the statute
requires the manufacturer to make the refund within the 30-day
statutory period. The court of appeals declared that if the
consuner "intentionally thwarted [the manufacturer's] attenpt to
make a ref und by failing to provi de necessary
information . . . [T]he consuner is not entitled to the Lenon
Law s statutory renedies."?®

20 In addition, the court of appeals used the follow ng

| anguage, all of which establishes that it was not creating a

negl i gence- based defense for manuf acturers: the consuner

12 Herzberg, 242 Ws. 2d 316, 119.

13 See Marquez |, 312 Ws. 2d 210, 918; Herzberg, 242
Ws. 2d 316, 718.

4 Marquez I, 312 Ws. 2d 210, 22.

15 &' ﬂs
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"intentionally prevented, " t he consumner "intentionally
thwarted," the consunmer "intentionally wthheld,"” the consuner's
"deliberate obstruction," and the consuner's "deliberate
refusal . " Under Marquez |, it is not sufficient for a
manuf acturer to prove that a consuner's carel ess, unreasonable,
or unjustifiable conduct caused the manufacturer to violate the
Lenon Law. Rat her, the manufacturer must prove that the
consuner intentionally prevented it from nmaking a refund within
the 30-day statutory period.

21 Mercedes-Benz asks this court to reexam ne the hol ding
of Marquez |.' Mercedes-Benz argues that the 30-day statutory
period for providing the consuner with a refund should be tolled
from the point at which the consuner wunjustifiably and
unreasonably fails to provide the manufacturer with the needed
i nformation, causing the manufacturer to be unable to nake the
refund until such time as the information is provided.?'®

Furthernore, Mercedes-Benz seeks a negligence-type standard of

% 1d., 992, 3, 12, 20, 23.

17 Mercedes-Benz first argued for a negligence-based defense
when the case reached the court of appeals for the second tine.
The consunmer does not argue that Mercedes-Benz forfeited its
right to raise this issue on review Both parties have briefed
the issue and we address it.

18 According to Mercedes-Benz, a consuner's conduct would be
unreasonable when (1) the nmanufacturer cannot nmake a proper
refund w thout the consuner's cooperation; (2) the consuner is
informed of this fact; (3) the consuner fails to provide that
cooperation in sufficient tine to permt the manufacturer to
make a tinmely refund; and (4) the consumer has no legitimte
excuse for his or her failure.
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unreasonable or unjustifiable conduct on the part of the
consuner rather than the higher standard of intentional conduct.

22 The consunmer, on the other hand, argues that the
manufacturer's affirmative defense should be I|imted to a
consuner's intentional conduct preventing the manufacturer from
making a refund wthin the 30-day statutory period. Accor di ng
to the consuner, if a consunmer's negligence were sufficient to
bar recovery, manufacturers could "dupe" -consunmers by neking
onerous requests for information in the hope that the consuner
would fail to return a phone <call or provide the wong
information. Then, the consunmer asserts, the manufacturer could
deter the consumer fromfiling suit with a credible threat that
a jury would believe that the consuner's negligence prevented
the manufacturer from providing a refund wthin the 30-day
statutory period.

123 We nust determ ne whether the affirmative defense of a
consuner's negligent conduct (as the mnufacturer urges) or
whether the affirmative defense of a consunmer's intentional
conduct (as the consuner urges) better achieves the purposes of
the Lenon Law. "'Wsconsin's Lenon Law is obviously renedial in
nat ur e. As such, we should construe the statute with a view
towards the social problem which the |egislature was addressing

when enacting the law '"?*°

19 Hughes v. Chrysler Mtors Corp., 197 Ws. 2d 973, 983,
542 N.W2d 148 (1996) (quoting Hartlaub v. Coachnen Indus.,
Inc., 143 Ws. 2d 791, 801, 422 N.W2d 869 (Ct. App. 1988)); see
al so Hughes, 197 Ws. 2d at 979 (holding that renedial statutes
should be Iliberally <construed to advance the renedy the
| egi sl ature intended to provide).

10
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24 Lenon |aws began to appear in the early 1980s, and by

20 W sconsin's Lenpn

1993 all 50 states had adopted a |enon |aw.
Law t ook effect in 1983.

25 For nost purchasers, not only is the vehicle a
monunental purchase, but for many it is also a practical
necessity. Before the adoption of |enon |aws, existing renedies
under state and federal |aw were inadequate to protect people
who purchased | enons. Consuners of vehicles are particularly
vul nerable if their purchase does not conport with the warranty.
They understandably would balk at litigating warranty clains
agai nst an experienced and financially powerful manufacturer or
deal ership and at incurring the costs of any such litigation.?
Frequently the consuner's only realistic option was repeated

trips to the dealership for repairs.

20 difford P. Block, Note, Arkansas's New Mtor Vehicle
Qual ity Assurance Act—A Branch of Hope for Lenon Omers, 16 U.
Ark. Little Rock L.J. 493, 493-94 & n.2 (1994).

2l See Stephen J. Nicks, Lenon Law I, Ws. Bar Bull., July
1987, at 48:

Aut onobi | e manufacturers include sone of the |argest
and nost powerful corporations in the world. The
Legislature clearly recognized that it was necessary
to make the potential recovery |arge enough to give
vehicle owners the incentive to bring suit against
them These corporations not only have the wealth and
will to exhaust an individual Ilitigant, but also
control vast anmounts of technical expertise on the
very nechanical aspects the consuner is challenging.
W t hout the sweetener of double danmages in a
sufficient anpbunt and reasonable attorneys' fees, few
consuners woul d bring such actions.

11
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26 Legislatures intended the lenon laws to ensure that
purchasers stuck wth Jlenmons could pronptly be put in
approximately the sane position they were in before purchasing
the lenon and that they could reach this position w thout the
hassl e, expense, and risk of litigation. "Wsconsin's |enon |aw
was created to be a self-enforcing consuner |aw that provides
‘inportant rights to notor vehicle owners.'"?> As the court of
appeal s explained in its certification nenorandum the Lenon Law
"was intended to encourage consuners to act as private attorneys
general in pursuing clains and to provide attorneys wth
i ncentives to represent those consuners.”

27 This court described the underlying purpose of |enon
| aws as protecting purchasers of defective vehicles who, wthout
the protection of a statute, would have no recourse other than

to bring their cars in repeatedly for repair:

For the average person, the purchase of an autonobile
was one of the nost inportant of all consuner
purchases in ternms of significance and price.
However, for thousands of purchasers each year, this
hi ghly significant purchase becane a virtual nightnare
when the autonobile refused to function properly, and
the seller was unable, or unwilling to take action to
remedy the situation

Prior to the enactnment of lenon laws, the only kinds
of renedial relief available to consuners were the
statutory renedies of revocation of acceptance and
breach of warranty under the Uniform Comrercial Code.
Federal renedies also existed through the Magnuson-

22 Hughes, 197 Ws. 2d at 982-83 (citing Menorandum from
Bronson C. La Follette, Attorney General, to Menbers of the
Legislature, Re: AB 434, Auto "Lenon Law' Changes, OCct. 14,
1985, Ws. Act 205).

12
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Moss Warranty Act. These state and federal renedies,
however, did not adequately protect the interests of
consuners in a typical | enon vehi cl e cl ai m

Purchasers of defective cars had no recourse other
than to repeatedly bring their cars in for repairs.?

128 Wsconsin's Lenon Law has been praised as particularly
attuned to the difficulty of adequately protecting vehicle
purchasers.? Even anong lenmon laws, all of which are geared
t owar d consuner protection, W sconsin's Lenon Law is
particularly pro-consuner in a nunber of ways. At the tinme of
its creation, no other lemon law allowed for double danmages.?
The Wsconsin Lenon Law also favors consuners by allow ng
victorious consuners to recover attorneys' fees and costs.
Additionally, while sone states' I|enon |aws expressly include
affirmati ve defenses?®® or sanctions against consunmers who bring
claims in bad faith,? the Wsconsin Lenon Law i ncl udes neit her.

29 The principle notivation for the exacting renedies in
the Wsconsin Lenon Law, the court has explained, is not to
puni sh the manufacturer because a | enon escaped fromthe plant.?®

Rat her, the principle notivation for the renedies is "to provide

23 See Hughes, 197 Ws. 2d at 980-81 (citations onitted).

24 See Joan Vogel, Squeezing Consuners: Lenon Laws, Consuner
Warranties, and a Proposal for Reform 1985 Ariz. St. L.J. 589,
662-63; Julie A. Vergeront, Note, A Sour Note: A Look at the
M nnesota Lenon Law, 68 Mnn. L. Rev. 846, 879-80 (1984).

25 See Vogel, supra note 24, at 662.

%6 See, e.qg., 815 Ill. Conp. Stat. 380/3(d) (2008).
2l See, e.g., Fla. Stat. § 681.106 (2010).

28 Hughes, 197 Ws. 2d at 986-87.

13
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an incentive to th[e] manufacturer to pronptly return those
unfortunate consuners back to where they thought they were when
they first purchased that new autonobile."?

130 The exacting statutory renedies denonstrate that the
W sconsin legislature has expressed a strong preference for the
interests of a consuner who purchased a | enon over the interests
of the manufacturer who produced the | enon. The W sconsin
| egislature intended to provide a conpelling incentive for
manuf acturers to cooperate with the demands of the purchasers.

131 When a consuner establishes that he or she is stuck
with a lenon and provides notice and an offer of title to the
manuf acturer, the legislature intends the consuner to receive a
refund or replacenent pronptly, without resorting to litigation.
The Wsconsin Lenon Law squarely places the burden on the
manufacturer to provide a refund within the 30-day statutory
peri od. By inposing this burden on the manufacturer, by
inposing a strict 30-day tinme limt, and by providing exacting
statutory renedies for a violation, the legislature intended to
encourage cooperation from nmanufacturers and to nmake the

prospect of litigation unattractive to manufacturers.

2 Hughes, 197 Ws. 2d at 987; see also Dieter v. Chrysler
Corp., 2000 W 45, 123 (explaining the intent of the Lenon Law
and quoting Hughes with approval); Vergeront, supra note 24, at
880 ("The lenon |aw attenpts to encourage efficient and | ow cost
settlement of disputes over defective autonobiles by defining
nore clearly when a consuner is entitled to a refund or
repl acenent . Only by raising the costs of ignoring these
gui delines can the goals of the lenon | aw be realized.").

14



No. 2010AP826

132 No affirmative def enses for manuf act urers are
explicitly stated in the Lenon Law. Any affirmative defenses or
potential "excuses" for a manufacturer make a consuner's
recovery nore uncertain and nmake litigation nore |ikely and nore
ti me- consum ng. Manuf acturers are better equipped to manage
uncertainty, delay, and expense surrounding Lenon Law cl ainms and
may even prefer uncertainty and delay. A tinely renedy for the
consuner is a critical conponent of the Lenon Law. Ther ef or e,
any affirmative defenses or "excuses" for a manufacturer should
be narrow, in keeping wwth the statutory purposes of aiding the
pur chaser. If affirmative defenses or excuses proliferate or
are easy to establish, the purpose of the Lenon Law wll be
under m ned. *°

133 W& thus reject Mercedes-Benz's invitation to broaden
the manufacturer's affirmati ve defense to enconpass a consuner's
uni nt ent i onal conduct . Accordingly, we conclude that a
manufacturer may avoid Lenon Law penalties for failing to
provide a refund wthin the 30-day statutory period if it proves
that the consuner intentionally prevented the manufacturer from
providing a refund wthin the 30-day statutory period. Mar quez
| used the phrases "good faith" and "bad faith." It limted its
definition of good faith to not intentionally preventing the
manuf acturer from conmplying with the 30-day statutory period or

not intentionally thwarting its efforts to do so. Accordingly,

30 Cf. Vogel, supra note 24, at 664 ("Bad faith provisions
mai nly give manufacturers a club to wield against a consuner who
tries to litigate a claim").

15
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we need not use the phrases "good faith" or "bad faith." W can
avoid any confusion about the neaning of the phrases "good
faith" and "bad faith" that may cone from the use of these
phrases in other contexts. In keeping wth Marquez | and the
jury instructions, we need address only whether the consuner
intentionally prevented the manufacturer from providing a refund
within the 30-day statutory period.

134 CQur holding gives manufacturers an incentive to gather
the information needed to provide refunds wthin the 30-day
statutory period, but it does not unfairly place manufacturers
at the nercy of consuners. We recognize that situations m ght
arise in which a consuner does not intentionally prevent a
manuf acturer from conplying with the 30-day statutory period but
in which it is nevertheless inpossible for a nmanufacturer to
gat her the necessary information to nmake a refund. For exanpl e,
a consuner provi des adequate notice to the manufacturer, thereby
starting the 30-day period, but then falls into a coma or gets
lost in the wlderness and the manufacturer, wthout needed
information from the consuner, cannot conply with the statutory
refund requirenents within 30 days. In such unlikely scenari os,
a manufacturer mght very well have to take creative steps to
protect against the exacting penalties. The present case does
not, however, pose a situation in which the manufacturer tried
to comply with great diligence and unlikely events outside of
its control or outside of the control of a consumer nade the
manuf acturer's conpliance i npossible. W need not, and do not,
address such scenari o here.

16
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[

135 The second issue requires us to determ ne whether the
| owest, ordinary burden of proof or the mddle burden of proof
applies to the manufacturer's affirmative defense described
above. Determning the burden of proof 1is essentially a
guestion of statutory interpretation, a question of I|aw that
this court decides independently of the court of appeals and
circuit court but benefiting fromtheir analyses.?3!

136 There are three burdens of proof. The hi ghest burden
of proof applies in crimnal cases, where the state has the
burden of convincing the jury beyond a reasonable doubt of the
defendant's guilt.® In certain civil cases, a middle burden of
proof is used, which is comonly described as requiring "clear
and convinci ng" evidence. To neet the mddle burden in

Wsconsin, a party nust convince the jury to a reasonable

31 See Carlson & Erickson Builders, Inc., v. Lanpert Yards,
I nc. 190 Ws. 2d 650, 658, 529 N. W2d 905 (1995)
("Determ nation of the appropriate burden of proof in this case
presents a question of statutory interpretation, a question of
law which this court determ nes independently of other courts,
benefitting from their analyses."). Cf. Herman & Maclean .
Huddl eston, 459 U. S. 375, 389 (1983) ("Were Congress has not
prescribed the appropriate standard of pr oof and the
Constitution does not dictate a particular standard, we nmnust
prescri be one.").

32 Ws Jl—Crininal 140 (2000) ("The burden of establishing
every fact necessary to constitute guilt is wupon the State.
Before you can return a verdict of guilty, the evidence nust
satisfy you beyond a reasonable doubt that the defendant is

guilty.").

17
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certainty by evidence that is clear, satisfactory, and
convi nci ng. **

137 In nost civil cases, the |owest, ordinary burden of
proof applies, requiring what is comonly referred to as a
"preponderance of the evidence." |In Wsconsin, the jury nust be
satisfied to a reasonable certainty by the greater weight of the
credi bl e evi dence."3*

138 Because the text and history of the statute are silent
on this specific question, the parties devote substantial energy
to surveying cases in which the mddle or |owest burden of proof
applies and arguing about the extent to which these cases either
are anal ogous to or diverge fromthe present case. 3®

139 We do not find an exam nation of other cases arising
in di fferent contexts particularly enl i ght eni ng. Qur

determ nation of the appropriate burden of proof is influenced

3% Ws Jl—Givil 205 (2004) ("The burden is to convince you
by evidence that is clear, satisfactory, and convincing, to a
reasonable certainty, that 'yes' should be the answer to
(that) (those) question(s).").

3 Ws Jl—Civil 200 (2003) ("Th[e] burden is to satisfy you
by the greater weight of the credible evidence, to a reasonable
certainty, that 'yes' should be your answer to the verdict
guestions.").

%° The consunmer, arguing for the niddle burden of proof,
points to (1) an affirmative defense of arson in the insurance
context; (2) intentional bad faith in the insurance context; and
(3) estoppel.

Mer cedes-Benz, arguing for the |owest burden of proof,
points to (1) general contractual duties of good faith; and (2)
actions for property danmage caused by crime under Ws. Stat.
§ 895.446 (2009-10).
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by the purposes and policies of the statute rather than by
abstract anal ogi es. 3°

40 In Carlson & Erickson Builders, Inc., v. Lanpert

Yards, Inc., 190 Ws. 2d 650, 529 N.W2d 905 (1995), this court

was asked to determne whether to apply the lowest or mddle
burden to private, civil antitrust actions for treble damages.
The defendant urged the court to require the plaintiff to neet
the mddle burden because the defendant faced danmages that
clearly had a punitive elenment and because the alleged conduct
coul d al so expose the defendant to crimnal penalties.® Despite
the aptness of the defendant's anal ogies, the court determ ned
that inposing the ordinary burden of proof on the plaintiff
woul d appropriately further the |egislative goal of encouraging
plaintiffs' "'vigorous private enforcement of antitrust |aws.'"38
| nposi ng a hei ghtened burden of proof on the plaintiff, on the
other hand, would "express[] a preference for the defendant's

interests" and "inpede the private litigant."3

141 Applying the teachings of Carlson & Erickson, we

strive to interpret the Lenon Law to advance, rather than

hi nder, its purposes.

36 Carlson & Erickson, 190 Ws. 2d at 661-62.

37 1d. at 660-61.

% |d. at 664 (quoting lllinois Brick Co. v. Illinois, 431
U.S. 720, 745 (1977)).

39 Carlson & Erickson, 190 Ws. 2d at 664.
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42 This case is the nirror image of Carlson & Erickson.?

In that case, we held that requiring a plaintiff-consuner to
prove antitrust violations by a heightened burden "would inpede
the private litigant and m ght underm ne the enforcenent of the

! In the present case, we

antitrust laws by private litigants."*
addr ess whet her a defendant - manuf act urer may prove an
affirmati ve defense by the | owest burden

43 Inposing the | onest bur den of pr oof on the
manuf acturer would be contrary to the renedial, consuner-
friendly purpose of the Lenon Law If the manufacturer's
affirmati ve defense were governed by the ordinary burden, the
parties would "'share the risk of error roughly in equal
fashion.'"* Making it easier for manufacturers to assert and
prove the affirmative defense nekes it nore tenpting for
manuf acturers to circunvent the 30-day requirenent. The | owest

burden of proof would wundermne the statute's purpose of

protecting consuners, encouraging nmanufacturers to provide

4 The circuit court relied on Carlson & Erickson to reach
the opposite result, nanely that Mercedes-Benz had to neet only
the lowest burden in proving its affirmtive defense. The
circuit court reasoned that Carlson & Erickson involved treble
damages and the ordinary burden was applied, so the ordinary
burden of proof should apply in this case involving double
damages. The circuit court did not expressly consider that
Carlson & Erickson addressed the burden of ©proof for a
plaintiff's claim and this case addresses the burden of proof
for a defendant's affirmati ve defense.

4l Carlson & Erickson, 190 Ws. 2d at 664.

42 1d. (quoting Addington v. Texas, 441 U.S. 418, 423
(1979).
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refunds within the 30-day statutory period, and discouraging
[itigation.

44 Requiring manufacturers to prove the affirmative
defense by the mddl e burden of proof expresses a preference for
the consuner's interests and acknow edges the inbal anced playing
field on which Lenon Law disputes unfold. Although the prospect
of resorting to litigation is unpleasant to a manufacturer, it
is feasible. Litigation may be inpossible for many consumers.®

45 WManufacturers mght argue that our two holdings wll
al l ow savvy consuners to use the Lenon Law as a get-rich-quick
scheme. We see no such risk. As this court observed in Dieter

v. Chrysler Corp., 2000 W 45, 926, 234 Ws. 2d 670, 610

N.W2d 832, the Lenon Law "is hardly fertile territory for
fortune hunters.™ The road to double damages and attorneys'
fees is an arduous one. A consumer nust establish that his or
her car is a lenon, which requires four or nore failed repair
attenpts or 30 or nore days of |ost use. Renedi es beyond a
refund or a replacenent are still not available unless the
manufacturer fails to conply with the Lenon Law within the 30-
day statutory period after receiving proper notice from the
consuner. Qur hol dings today encourage manufacturers to use
their resources, as the legislature intended, to respond

diligently to Lenon Law clainms by providing a refund or a

“3 Vogel, supra note 24, at 663 ("Unlike the consumer, the
manufacturer is not so readily deterred by the <costs of
defending clains.").
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repl acenent within the 30-day statutory period rather than
search for excuses to avoid responding to consuners.
11

146 W shift gears at this point and address the
particular facts of the instant case to determne whether the
circuit court erred in directing a verdict in the consuner's
favor. The circuit court granted the consuner's post-verdict
nmotion for a directed verdict, overturning the jury verdict in
favor of Mercedes- Benz.

A

147 A notion for a directed verdict challenges the
sufficiency of the evidence. A circuit court may grant the
motion if the "court is satisfied that, considering all credible
evi dence and reasonable inferences therefrom in the |ight nost
favorable to the party against whomthe notion is nmade, there is
no credible evidence to sustain a finding in favor of such
party. "4 The court has stated that "[wjhen there is any
credi ble evidence to support a jury's verdict, 'even though it
be contradicted and the contradictory evidence be stronger and
more convincing, nevertheless the verdict . . . must stand.'"%

148 An appellate court conducts the sane search for

credible evidence to sustain the jury's verdict.*  Thus, the

“ Ws. Stat. § 805.14(1).

“ Wiss v. United Fire & Cas. Co., 197 Ws. 2d 365, 389-90,
541 N.W2d 753 (1995) (citations omtted).

4 |d. at 388, 398.
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circuit court's decision to grant the consuner's notion for a
directed verdict will be upheld if the appellate court agrees
that there was no credible evidence to support the jury's
verdict in favor of Mercedes-Benz.

149 An appellate court should not "overturn a circuit
court's decision to dismss for insufficient evidence unless the
record reveals that the circuit court was 'clearly wong.'"% A
circuit court's decision to change the jury's answer is "clearly
wong" if the jury's verdict is supported by "any credible
evi dence. "8

50 We conclude that no credible evidence was presented at
trial that supported a finding of intentional conduct and that
there was no credible evidence from which a jury reasonably
could have inferred that the consuner acted intentionally.

151 Because we conclude that the circuit court did not err

in finding that no credible evidence supports Mercedes-Benz's

“71d. at 389 (citing Helnbrecht v. St. Paul Ins. Co., 122
Ws. 2d 94, 110, 362 N W2d 118 (1985); see also Trogun V.
Fruchtman, 58 Ws. 2d 569, 585, 207 N.wW2d 297 (1973) (quoting
Slam v. Lake Superior Termnal & Transfer Ry. Co., 152 Ws. 426,
432, 140 NNW 30 (1913)) ("'[When the trial judge rules, either
on notion for nonsuit, notion for a directed verdict, or notion
to set aside the verdict, that there is or is not sufficient
evi dence upon a given question to take the case to the jury, the
trial court has such superior advantages for judging of the
wei ght of the testinony and its relevancy and effect that this
court should not disturb the decision nerely because, on a
doubt ful bal ancing of probabilities, the mnd inclines slightly
against the decision, but only when the mnd is clearly
convinced that the conclusion of the trial judge is wong.'").

“8 Haase v. Badger Mning Corp., 2004 W 97, 917, 274
Ws. 2d 143, 682 N. W2d 3809.
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affirmati ve defense under the ordinary burden of proof, it
necessarily follows that no credible evidence supported
Mercedes-Benz's affirmative defense under the mddle burden of
pr oof . Stated another way, because the circuit court correctly
found that Mercedes-Benz did not establish its affirmative
defense by a nere preponderance of evidence, clearly Mercedes-
Benz did not establish its affirmative defense by clear and
convi ncing evidence. Therefore, although the circuit court
m st akenly applied the | owest burden of proof to the affirmative
defense instead of the mddle burden of proof, remand is
unnecessary.
B

152 A review of a directed verdict depends heavily on the
facts of the particular case. The trial lasted three days. W
search for <credible evidence from which the jury my have
reasonably inferred that the consuner or his attorney
intentionally prevented Mercedes-Benz from providing a refund
within the 30-day statutory period. W view the credible
evi dence and reasonable inferences therefrom in the |ight nost
favorable to Mercedes-Benz, the party against whom the notion
for a directed verdict was nade. W also explain why those
facts are insufficient to support the inference that the
consuner or his attorney intentionally prevented Mercedes-Benz
fromproviding a refund within the 30-day statutory period.

153 On April 30, 2005, the consuner purchased a new 2005
Mer cedes- Benz E320. He financed the purchase wth a loan from
Waukesha State Bank (the Bank). The consuner experienced
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various problens with the vehicle that were not satisfactorily
resol ved, and he decided to seek relief under the Lenon Law. *°

154 The consuner retained Attorney Vincent P. Megna, a
Lenon Law specialist at the law firm of Jastroch & LaBarge, S.C
On Cctober 25, 2005, the consuner net with Attorney Megna, and
Attorney Megna drafted a "Mdtor Vehicle Lenon Law Notice," which
he sent to Mercedes-Benz that sane day.

155 The consumer had previously discussed the possibility
of obt ai ni ng a repl acenent vehicl e wth Mer cedes- Benz
representatives, but in this notice, the consuner checked a box
indicating he would |ike a refund, not a conparable new vehicle.
The consuner provided the name of the bank that financed his
vehicle and provided the |oan account nunber. The notice
st at ed, "By providing this information, I aut horize the
manuf acturer to contact this financial institution for financing
information needed to <calculate a refund.” The consuner
attached a consunmer note that included the ternms of his |oan and
the nane of his | oan officer, John G ay.

156 The notice also stated that the consuner was
represented by counsel and stated that "the manufacturer should
communicate with the consuner only through Jastroch & LaBarge,

S.C." It was signed by Attorney Megna.

“ The parties stipulated that there was at |east one
"nonconformty" that was not resolved after a "reasonable
attenpt to repair,"” making the vehicle a lenon. See Ws. Stat.
§ 281.0171(1)-(2).
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157 Mercedes-Benz received the notice on COctober 28, 2005.
That sane day, Wade Messing, a Mercedes-Benz representative,
contacted the consumer directly to discuss the possibility of
t he consuner exchanging his lenon for a different vehicle. The
consuner testified that Messing also asked himto drop his suit
and fire his attorney so that they could "fix this anmpongst nen."

158 The special verdict question asked the jury only
whet her the consuner failed to act in good faith on Novenber 28.
As explained in the jury instructions, the jury was being asked
whet her, on Novenber 28, the consuner intentionally prevented
the manufacturer from making the refund wthin the 30-day
period, which the manufacturer nmust do to conply with the Lenon
Law. Conduct on dates earlier than Novenber 28 may be rel evant
to the extent it allows the jury to draw reasonable inferences
about conduct on Novenber 28. W therefore examne the
communi cati ons between Messing and the consunmer on Novenber 23
and between the consumer and the Bank on Novenber 23. The
directed verdict centers on three tel ephone calls Messing nade
on Novenber 28: to the Bank, to the consuner, and to Attorney
Megna.

159 Messing comrunicated with the consuner on Novenber 23,
2005. During this conversation, the consuner explained that he

was not interested in another vehicle and preferred a refund
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Messing told the consunmer that he would call again the "week of
the 28th" to arrange the refund. >

160 Al so on Novenber 23, the consuner called the Bank and
aut horized John Gray to release to Mrcedes-Benz any financial
information it requested relevant to his Lenon Law claim The
consuner also authorized John Gay to release the information to
his attorneys. That day, the consuner's attorneys requested the
|l oan information fromJohn Gray and John Gray provided it.

161 From the first notice through the communications on
Novenber 23, Mercedes-Benz was given full information upon which
to fulfill 1its responsibilities wunder the Lenon Law. No
credi ble evidence supports an inference that on or before
Novenber 23, the consuner intentionally prevented Mercedes-Benz
fromproviding a refund within the 30-day statutory period.

62 According to the jury instruction, the consuner's
cooperation was required to the extent that it was "necessary
for the manufacturer to fulfill its obligations to provide a
refund.” By Novenber 28, the consunmer had cooperated with and
assisted Mercedes-Benz to allow Mercedes-Benz to provide a
refund within the 30-day statutory period.

163 The speci al verdi ct guestion thus focuses on

occurrences on Novenber 28, the only date subsequent to Novenber

°© On Novenmber 21, another Mercedes representative, Joe
Tol fa, spoke with the consuner about replacenent vehicles, but
the parties focus primarily on the interactions between the
consuner and Messi ng.
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23 on which Mercedes-Benz communicated with the consuner, the
Bank, and the consuner's | awyer.

164 Monday, Novenber 28 was the first day on which Messing
attenpted to obtain financial information from the Waukesha
State Bank. (The information was needed to calculate how
Mer cedes-Benz would divide the refund between the consuner and
the Bank.) It was the final day of the 30-day statutory period
in which Mercedes-Benz could provide a tinely refund to the
consunmer . °?

165 On Novenber 28, Messing spoke to a representative in
the Bank's call center in the norning and was told that the
information could not be released w thout the consuner's verba
aut hori zati on. Messing did not ask to speak to the consuner's
| oan officer, John Gray, the |loan officer |listed on docunents in
Mer cedes- Benz' s possession as the consuner's | oan officer.

166 Messing's second call on Novenber 28 was around noon
to the consuner, who was driving to work. Messing testified
that he told the consunmer to provide authorization to the Bank
and that the consuner told Messing he would do so and call
Messing back later that day to confirm that the authorization
had been provided. The consuner, on the other hand, testified
that Messing did not ask himto contact the Bank, and that the
consuner directed Messing to contact his attorney. The consuner

and Messing agree that they did not speak again on Novenber 28.

°L The 30th day after the consuner's notice fell on a Sunday
and the parties agree that Mercedes-Benz had until the next day.
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167 Messing's third call on Novenber 28 was at around 2:30
P.M to the consuner's attorneys. Messing spoke to a paral egal
Nancy Hasel wood. The paralegal's notes from the conversation
state that Messing called on behalf of Mrcedes-Benz and wanted
to speak to Attorney Megna. The paral egal infornmed Messing that
Attorney Megna was not available, offered to take a nessage, and
al so suggested that it would be best if he put any requests for
Attorney Megna in a letter and fax it to the office. The notes
indicate that Messing did not |eave a nessage and said he would
rather "chat" with Attorney Megna. The paralegal testified that
Messing did not |eave a phone nunber at which he could be
reached.

168 Messing testified that the paralegal told him that he
had to put any request to Attorney Megna in witing. Messi ng
never wote or faxed anything to Attorney Megna or attenpted to
call the consunmer or Attorney Megna or the Bank again. Messi ng
did not nake any additional efforts to provide the consuner wth
a refund on the afternoon of Novenber 28.

169 The conpl ai nt agai nst Mercedes-Benz was signed by the
consuner's counsel on Novenber 28. The consuner's attorneys
filed the conplaint against Mrcedes-Benz and the dealership,
Concours Mtors, Inc.,> on November 29.

C

°2 The parties later stipulated that the consumer would drop
his clains against the dealership and proceed only against
Mer cedes- Benz.
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170 The only issue presented for the circuit court and
this court is whether there was any credi bl e evidence from which
the jury could reasonably infer that on Novenber 28 the consuner
or his attorney intentionally prevented Mercedes-Benz from
conplying wwth the statute by providing a refund to the consuner
within the 30-day statutory period.

171 The jury was instructed that the consuner acted
intentionally to prevent the manufacturer from conplying wth

the Lenon Law if the consuner "had the nental purpose to cause

the result of his action or was aware that such conduct was

practically certain to cause the result of the action," nanely
preventing Mercedes-Benz from providing a refund within the 30-
day statutory period.

172 The jury was instructed as foll ows:

A consuner has a duty to act in good faith in pursuing
a Lenmon Law refund. A consunmer fails to act in good
faith when he or she intentionally prevents the

manuf acturer from conplying with the statute. If the
consuner's cooperation is necessary for t he
manuf act ur er to . . . fulfill its obligations to

provide a refund, the duty of good faith requires the
consuner to give the necessary cooperation.

The requirenent that a party act intentionally neans
that the party had the nental purpose to cause the
result of his action or was aware that such conduct
was practically certain to cause the result of his
action.

You may determine intent directly or indirectly from
all the facts in evidence. You may al so consider any
of the party's statenents or conduct, which indicate
state of mnd (enphasis added).
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173 The jury was asked a single special verdict question
"On Novenber 28, 2005 did [the consuner] fail to act in good
faith in his dealings wwth Mercedes-Benz?" A failure to act in
good faith, for purposes of the Lenon Law, was explicitly
defined by Mirquez | and the jury instructions to nean the
consuner "intentionally prevents the manufacturer from conplying

with the statute."® Thus, the concept of good faith, in the

%3 See Marquez |, 312 Ws. 2d 210, f22.

The jury instructions explained that "[a] consuner fails to
act in good faith when he or she intentionally prevents a
manuf acturer from conplying with the statute" (enphasis added).
The jury instruction further explained that "the requirenent
that a party act intentionally neans that the party had the
mental purpose to cause the result of his action or was aware
that such conduct is practically certain to cause the result of
his action."

Thus, when the jury was asked whether the consuner failed
to act in good faith on Novenber 28, it was asked to determ ne
whet her, on Novenber 28, the consuner intentionally prevented
the manufacturer from conplying with the Lenon Law. I n ot her
words, it was asked whether the consunmer had the nental purpose
on Novenber 28 to prevent Mercedes-Benz from providing a refund
within the 30-day statutory period or was aware that his conduct
was practically certain to cause the intended result that the
manufacturer not nmake a refund within the 30-day statutory
peri od.
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context of the Lenon Law, "is not inmported from contract |aw ">
Wth two dissents, the jury answered "yes."

174 To answer the question "yes," that on Novenber 28 the
consuner failed to act in good faith, and to adhere to the jury
instructions defining good faith, the jury had to find that the
consuner had the nental purpose on Novenber 28 to prevent
Mer cedes-Benz from conplying with the Lenon Law by nmaking a
refund within the 30-day statutory period or was aware that his
conduct on Novenber 28 was practically certain to cause this
result. For the consuner to have the nental purpose or to be
aware that his conduct on Novenber 28 was practically certain to
prevent Mercedes-Benz from conplying wth the statute, as the
jury instruction commands, the jury had to find that the
consuner knew that Novenber 28 was the last day upon which
Mer cedes-Benz could act. If the consumer was unaware that

Novenmber 28 was the final day of the 30-day statutory period

Contrary to the concurrence/dissent's assertions, see,
e.g., concurrence/dissent, 9152, the special verdict question
asking whether the consunmer failed to act in good faith, the
jury instructions defining a failure to act in good faith as the
intentional prevention of the manufacturer's conpliance with the

statute, and Part |1l of this opinion are all consistent with
the court of appeals' holding in Marquez | and our holding in
Part | of this opinion. See Marquez |, 312 Ws. 2d 210, {22

("W hold only that a consuner fails to act in good faith when
he or she intentionally prevents the manufacturer from conplying
wth the statute.”"). The concurrence/dissent's belief that this
opinion inserts additional factual requirenments that Mercedes-
Benz should not have to prove is based on a m sunderstandi ng of
the neaning of "intentional," as we describe below. See infra
1184- 86.

° Marquez |, 312 Ws. 2d 210, Y22.
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the jury could not reasonably infer from the consunmer's conduct
on Novenber 28 that the consuner intended—had the nental
pur pose—to prevent Mercedes-Benz from making a tinely refund
within the 30-day statutory period.°®

175 The parties appear to agree that the jury had to
conclude that the consuner knew that Novenber 28 was the fina
day for a refund.®® Mercedes-Benz argues that the jury could
properly infer from the evidence that the consunmer knew that

Novenber 28 was the date Mercedes-Benz was required to make the

°> The concurrence/di ssent argues that the jury did not need
to find that the consumer knew that Novenber 28 was the fina
day in order to conclude that the consuner intentionally
prevented the manufacturer from conplying. See, e.g.,
concurrence/ di ssent, 1Y149-151. We disagree with the dissent.
| f the consunmer was unaware that Novenber 28 was the final day,
the jury could not reasonably infer from the consuner's failure
to return a phone call on Novenber 28 that the consuner had the
mental purpose of preventing the manufacturer from conplying
with the Lenon Law within the 30-day statutory period or knew
that his conduct was practically certain to cause that result.

°® The concurrence/dissent takes issue with this statenent
that Mercedes-Benz agrees that the jury needed to find that the
consuner knew Novenber 28 was t he final day.
Concurrence/ di ssent, 159. One of Mercedes-Benz's argunents was
that it could prevail nerely by proving that the consuner acted
unreasonably. Under that |ower bar, which we rejected in Part |
of this opinion, Mercedes-Benz believed that it was not
necessary for the jury to infer that the consunmer knew Novenber
28 was the final day.

However, Mercedes-Benz accepts that if it was required to
prove that the consuner intentionally prevented it from
conplying, then the jury had to have inferred that the consuner
knew Novenber 28 was the final day in which to nake a refund
under the statute. See Brief and Appendix of Defendant-
Appel | ant - Cr oss- Respondent Mercedes-Benz USA, LLC at 10-11, 32
34- 36.
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refund. Mercedes-Benz argues that a jury could reasonably infer
that the consuner had this know edge because the consuner's
attorney would have infornmed the consuner when his refund was
due and would have inforned the consunmer about the potenti al
financial benefit if Mercedes-Benz failed to make a refund

within the 30-day period, and because it is "undisputed that

[the consuner] offered no reasonable justification for not
i medi ately providing Messing" with information on November 28.°’
Mercedes-Benz also urges that a jury could infer from the
evidence that the consuner's failure to inform Mrcedes-Benz
that the needed information was available from John Gay or from
the consuner's attorneys, as well as the consuner's failure to
call Messing back, was intended to prevent Mercedes-Benz from
conplying with the statute within the 30-day statutory peri od.

176 Declaring it a close case and viewing the evidence
"nost favorable to the verdict and nost favorable to Mercedes-
Benz," the circuit court concluded that there was no credible
evidence from which to establish that the consunmer was aware
t hat Novenber 28, 2005 was the date Mercedes-Benz was required
to make the refund and that absent such evidence or inferences,
the jury could not reasonably find that the consuner intended to
prevent Mercedes-Benz from conplying with the Lenon Law by

providing a refund within the 30-day statutory period.

> Bri ef and  Appendi x of Def endant - Appel | ant - Cr oss-
Respondent Mercedes-Benz USA, LLC at 28, 29. The consuner did
explain his conduct, and the reasonabl eness of his conduct was
di sput ed.
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77 The circuit court found "a gap" between the facts
presented and the inferences that Mercedes-Benz argues the jury
drew, "that is, that there was . . . know edge, intent on the
part of the [consuner] through his attorney to subvert the
systemand to thwart Mercedes-Benz."

178 Although a jury is allowed to draw reasonable

inferences and determne intent "indirectly,"” the circuit court
determined that the facts presented did not support the
i nferences drawn by Mercedes-Benz and the jury that the consuner
intentionally prevented Mercedes-Benz from conplying with the
30-day statutory peri od.

79 The circuit court explained that there was no evidence
of "communi cations or environnent"” between the consuner and
Attorney Megna denonstrating "the decision to intentionally
thwart Mercedes. That evidence is lacking in the case.” The
circuit court reasoned that had Messing told Attorney Megna's
office that he needed the payoff nunbers in a few hours, that

woul d have presented a different case. The <circuit court

enphasi zed that Messing failed to state any urgency in any of

hi s Novenber 28 conversati ons. To the circuit court, "[t]hat's
the gap."
80 This gap, declared the circuit court, "renoves the

foundation or the underlying premses permtting the jury to
make the claim that—er draw the conclusions or inferences that
Mer cedes-Benz contends that they should and that perhaps they
did and . . . that this was a deal between the attorney and
client to obstruct and thwart . . . that there was a concept in
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[the consuner's] mnd and in [Attorney] Megna's mnd that we are
going to drag this out and get past the 30-day |imt, lay in the
weeds, hide in the water, whatever it is, and not participate
with the intent to underm ne Mercedes effort to conply with the
[ aw. "

181 According to the circuit court, a "nexus did not exist
for a reasonable jury to draw the conclusion, to draw the
reasonable inference that [the consunmer]/attorney intentionally
thwarted and intentionally prevented [ Mercedes-Benz] from
conplying with the [aw. "

82 The circuit court observed that no reasonable
inference regarding the consuner's or attorney's intent to
prevent Mercedes-Benz from providing a refund within the 30-day
statutory period could be drawn from the responses of the
consuner or Attorney Megna's paralegal on Novenber 28 or from
the consuner's failure on Novenber 28 to call Messing or to call
t he Bank. The consuner was working that day, had already
communi cated his authorization to the Bank, and had given
informati on about the bank loan and |oan officer to Mercedes-
Benz in the witten notice that Mercedes-Benz had received.

183 After reviewing the record in the Iight nost favorable
to Mercedes-Benz, we conclude, as did the circuit court, that
there is no credible evidence from which reasonable inferences
can be drawn to support Mercedes-Benz's affirmative defense.
Thus, the circuit court was not "clearly wong."

184 The concurrence/di ssent asserts that "[a]ll that was
needed was a jury finding that Marquez intentionally did not
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call the bank and that without his call, he knew that Mercedes-
Benz could not nmake a refund that day." Concurrence/ di ssent,
1154. The concurrence/ di ssent m sunderstands the | egal
significance of the word "intentional." "[Intentional conduct]

is one of the nost basic, organizing concepts of |egal thinking.
"Intent' is also one of the npbst often m sunderstood | egal
concepts. "°8

185 Even if the consumer "intentionally" did not call the
bank in the sense that his conduct was volitional, the voluntary

act or the failure to act does not anmpbunt to intentional conduct

in a legal sense. In understanding the |legal concept of
intentional conduct, "[a]n act is to be distinguished fromits
consequences. "®® Intentional conduct means the actor intends the

consequences.
186 "The three nost basic elenents of th[e] nbst conmon

usage of 'intent' are that (1) it is a state of mnd (2) about

consequences of an act (or omssion) and not about the act

itself, and (3) it extends not only to having in the mnd a

purpose (or desire) to bring about given consequences but also

58 Dan B. Dobbs et al., Prosser and Keeton on Torts § 8, at
33 (5th ed. 1984).

% 1d., §8 8 at 34.
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to having in mnd a belief (or know edge) that given
consequences are substantially certain to result fromthe act."®

187 Unless the consunmer knew that Novenber 28 was the
final day on which Mercedes-Benz could conply with the statute,
the jury could not reasonably conclude that the consuner's
failure to return a phone call amunts to intentionally
preventing the manufacturer fromconplying with the statute.

188 No evidence in the record supports a reasonable
inference that the consuner knew, either from counsel or from
Messing, that Novenber 28 was the last day for a refund.
Mercedes-Benz fills this gap with speculation that the consuner
knew the significance of the date and the urgency of Messing's
request for information. The jury would be specul ating about
what information passed between counsel and client, and Messing
gave no clue to the consuner that Novenber 28 had any specia
signi ficance.

189 Wth regard to the consuner's attorney, the only call
Messing ever made to Attorney Megna was on the afternoon of
Novenber 28. The undi sputed evidence was that Messing did not
| eave his tel ephone nunber for a return call, Messing did not

wite or fax Attorney Megna requesting the needed information,

® 1d. Prosser and Keeton's definition of "intentional" is
drawn from the Restatenment (Second) of Torts. W sconsin's
crim nal statutes defi ne "intentionally" as fol | ows:

"‘Intentionally' means that the actor either has a purpose to do
the thing or cause the result specified, or is aware that his or
her conduct is practically certain to cause that result.” Ws.
Stat. 8§ 939.23(3).
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and Messing expressed no urgency. Attorney Megna did not return
a 2:30 P.M phone call by the end of the business day when the
message had no return nunber and was sinply a request "to chat."
The evidence is undisputed that one of the consuner's |awers
signed a Lenon Law conplaint by the consuner against Mercedes-
Benz on Novenber 28.

190 Viewing the tel ephone call of Novenber 28 to Attorney
Megna in the context of the other evidence and in the |ight nost
favorable to Mercedes-Benz, we conclude that the conduct of
Attorney Megna on Novenber 28 does not support a reasonable
inference that Attorney Megna intentionally prevented Mercedes-
Benz from conplying with the Lenon Law by issuing a refund
within the 30-day statutory period. It would require
unsubstantiated speculation by the jury to infer from such
seem ngly innocuous conduct that Megna had a devi ous pl an.

191 The evidence viewed as a whole in a light favorable to
Mer cedes- Benz does not support a reasonable inference that on
Novenber 28 the consuner failed to act in good faith by
intentionally preventing Mercedes-Benz from conplying with the
Lenon Law by intentionally preventing Mrcedes-Benz from nmaking
the refund within the 30-day statutory period.

192 For the reasons set forth, we conclude that the
circuit court was not "clearly wong" in determning that there
was no credible evidence to support the jury's answer to the

special verdict question. W conclude, as did the circuit
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court, t hat the jury's verdict inpermssibly rests on
"conj ecture and specul ation. "5

193 We further point out that the jury could not have
consi dered evidence that was not admissible to find intentiona
conduct on the part of the consuner.

194 First, the jury mght have been aware that the
consuner stood to receive double damages and Attorney Megna
stood to recover substantial attorneys' fees if Mercedes-Benz
failed to conply with the 30-day deadline. However, prior to
trial, the circuit court "preclude[d] . . . discussion or
presentation of the statutory damage formnula" because there was
no "hint as to the connection between . . . double danages and
allegations of bad faith." Absent sone direct evidence of
intent, the circuit court declined to allow the jury "to
speculate what the plaintiff's position was" based on the
statutory renedi es that were avail abl e.

195 Second, the jury mght have been aware that Attorney
Megna was an experienced, successful Lenon Law specialist and
m ght have inferred intent based on his history of w nning Lenon

Law suits. Again, this inference was prohibited by the circuit

court before trial. The court proclained that "how the attorney
practices . . . is not probative of I ssues in t he
lawsuit. . . . There are attorneys that focus on Lenon Law

°. See Foseid v. State Bank of Cross Plains, 197

Ws. 2d 772, 791, 541 N.W2d 203 (Ct. App. 1995) (quoting Herbst
v. Wiennenberg, 83 Ws. 2d 768, 774, 266 N.W2d 391 (1978)).
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l[itigation. . . . That type of testinony and that type of
hi storical background is not apparently probative in this case.™

196 Third, the jury mght have inferred intent from the
fact that the conplaint was dated Novenber 28, the final day of
the 30-day statutory refund period, and was filed the very next
day. The conplaint was signed by one of the consuner's counsel,
not by the consuner. An inference about intent would be
i nproper for two reasons.

197 That the conplaint was dated Novenber 28 cannot
reasonably support an inference of intent. The consuner's or
the attorneys' readiness and wllingness to file a conplaint
i mredi ately cannot support an inference that the consuner or
attorney intentionally prevented Mrcedes-Benz from providing a
tinmely refund. As counsel for the consuner argued before trial,
"the plaintiff had a right and his |lawers had a right to file
[the conplaint] the m nute that deadline was bl own."

198 The filing of the conplaint on Novenber 29 cannot
reasonably support an inference of intent. The circuit court
ruled before trial that testinony regarding "comunications or
conduct that occurred . . . after Novenber 28, 2005" was barred
because it was not probative of the consuner's intent during the
30-day refund period. Thus, the filing of the conplaint on

Novenber 29 was not properly considered by the jury. ®

®2 Counsel for the ~consumer objected to counsel for
Mer cedes-Benz referring to the Novenber 29 filing in his closing
statenent; the objection was sustai ned.
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199 Fourth, perhaps the jury inferred the consuner's
intent from evidence that the consunmer initially entertained
Mer cedes-Benz' s suggestion that he select a replacenent vehicle
before firmy requesting a refund on Novenber 23. Al l ow ng an
i nference t hat a consumer intentionally prevent ed t he
manufacturer from conplying with the Lenon Law based on a
consuner's negotiations would underm ne the statute. The courts
have held that manufacturers are required to conply with the 30-
day refund period "regardl ess of the status of negotiations."®

1100 The 30-day period is rigidly enforced even when a
consuner's negotiations "undoubtedly conplicate[] the process,"

despite the fact that it puts the manufacturer "in a difficult

position wth attendant risk."® The consumer could have
negotiated up until the deadline wthout sacrificing his right
to recover statutory renedies. In fact, he ceased negotiations
and nade a clear request for a refund on Novenber 23. The

consuner's earlier negotiations cannot support a finding that
the consuner, on Novenber 28, intentionally prevented Mercedes-
Benz fromproviding a refund within the 30-day statutory peri od.
1101 The jury's finding that on Novenber 28 the consuner
intentionally prevented Mercedes-Benz from conplying with the
Lenon Law was inperm ssibly specul ative. The record in the

present case contains no credible evidence of any such

63 Chariton, 238 Ws. 2d at 32.

® Church v. Chrysler Corp., 221 Ws. 2d 460, 468-69, 585
N.W2d 685 (Ct. App. 1998).
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intentional conduct by the consuner or his lawer to bar a
manuf acturer from the Lenon Law s renedies. W agree with the
circuit court that there was a gap between the facts presented
and the jury's verdict.®® The jury cannot fill that gap with
specul ative inferences.
|V

1102 Finally, we nust address whether Mercedes-Benz is
entitled to a new trial because either (1) it was not granted an
adj ournment on the norning of trial to collect non-privileged
docunents relating to the testinony of the paral egal, one of the
consuner's wtnesses; or (2) it was not permtted to cal
Attorney Megna as a w tness.

103 For the circuit court's error to warrant reversal and
a new trial, the error nust be prejudicial. Ws. Stat. § 805.18
(2009- 10).

1104 Wth regard to each of these issues we set forth the

standard of review, the relevant facts, and our deci sion.

(1)
1105 Whether to grant an adjournment s wthin the
discretion of the circuit court.®® W will set aside a circuit

®> As explained above, the sanme result would necessarily
follow if the appropriate mddle burden had been applied to
Mer cedes' s def ense. Thus, remand is unnecessary despite the
application of the incorrect burden.

®¢ Rechsteiner . Hazel den, 2008 W 97, 192, 313
Ws. 2d 542, 753 N W2d 496 (citing Robertson-Ryan & Assocs.,
Inc. v. Pohlhammer, 112 Ws. 2d 583, 586-87, 334 N W2d 246
(1983)).
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court's denial of an adjournnent only if the circuit court
erroneously exercised its discretion. An erroneous exercise of
discretion exists "'if the trial court failed to exercise its
discretion or if there was no reasonable basis for its
deci sion.' "%

1106 Here are the facts relating to the adjournnent and the
testinony of the paral egal.

1107 On July 27, 2006, Mercedes-Benz served a subpoena
duces tecum on Jastroch & LaBarge, S.C, requesting access to
any and all docunents related to the matter at issue. The
consuner noved to quash the subpoena on the ground that the
requested materials were subject to the work product doctrine
and the attorney-client privilege. The first circuit court
granted the consuner's notion for a protective order foreclosing
the deposition of Jastroch & LaBarge, S.C., the attorneys of
record, and foreclosing discovery of docunments in the law firms
possession that would be protected by the attorney-client
privilege or the work product doctrine. ®®

108 The <case then proceeded as outlined above: t he
circuit court granted summary judgnent in favor of the consuner,

the court of appeals reversed and remanded for trial on the

® Rechsteiner, 313 Ws. 2d 542, 992 (quoting Robertson-
Ryan, 112 Ws. 2d at 587).

°® puring the hearing before the first circuit court, the
circuit court stated that Mercedes-Benz could obtain nore
[imted discovery from Attorney Megna w thout violating the work
product doctrine or the attorney-client privilege. It suggested
the possibility of a witten interrogatory.
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issue of the affirmative defense, and the case was tried before
a different circuit court judge than the judge who quashed the
subpoena.

109 The circuit court conducted a pretrial conference on
Cct ober 27, 2008, and scheduled trial for March 17, 2009. On
January 29, 2009, the consumer submtted a two-page affidavit of
the paralegal, Nancy Haselwood, describing the Novenber 28
conversation she had wi th Messing.

110 On the first norning of trial, the circuit court
deci ded a nunber of notions in |imne, including Mercedes-Benz's
argunent that allowng the consuner to call the paralegal to
testify would constitute "trial by anbush" because Mercedes-Benz
had not conducted discovery relevant to her testinony or deposed
her.

111 The circuit court outlined the  history of t he
litigation and found that Mercedes-Benz should have noved to
reopen discovery at sone point during the 11 nonths between the
remand from the court of appeals and the first day of trial
The ~circuit court explained that the affidavit, which was
provided nore than one nonth before trial, provided notice to
Mercedes-Benz of the limted content of her testinony. The
circuit court al so observed that the paralegal's testinony would
not involve any privileged matters and that allowing her to
testify would not conflict with the earlier circuit court's
deci sion to quash Mercedes-Benz's subpoena. The circuit court
determ ned that there was no surprise and that "trial by anbush”
was "an overstatenent and an exaggeration" of what had occurred.
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112 Mercedes-Benz's brief argues that its hands were tied
by the circuit court's initial decision to quash its subpoena.
W note, however, that the <circuit court's order did not
restrict all discovery. It quashed the overly broad subpoena.
The circuit court advised Mrcedes-Benz that there were other

routes to get the non-privileged information and that it could

have attenpted to obtain nore tailored discovery. | ndeed the
consuner offered docunents before trial, which Mrcedes-Benz
ref used. ©°

113 The circuit court's denial of Mercedes-Benz's request
for an adjournnent was not an erroneous exercise of discretion
The ~circuit court <carefully considered the history of the
litigation. It found that Mercedes-Benz had opportunities
between the time when the case was remanded and the norning of
trial to file a notion asking the court "to nodify the
scheduling order or pretrial order or to permt further
di scovery." The circuit court reasonably determned that an
adj ournnent was not warranted on the basis of the facts on

record. There was no erroneous exercise of discretion.

° Attorney Megna wote a letter dated January 28, 2009, to
Attorney Wells (counsel for Mercedes-Benz) offering to provide
docunents that related to the paralegal's testinony, but
Attorney Wells declined the offer, declaring it to be self-
serving and strategic. In response to Attorney Megna's notions
in limne, Attorney Wlls argued that Attorney Megna should
either waive the attorney-client privilege and work product
doctrine entirely or be precluded from presenting evidence that
the consuner and Attorney Megna acted in good faith. In his
reply to the defendant's response, Attorney Megna argued that
there was no | egal support for Attorney Wells's argunent.
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(2)

114 The circuit court concluded that "there 1is not
probative value to calling Attorney Megna or other attorneys
fromthe office of Jastroch & LaBarge relative to the nerits of
the issues in this case."

115 Wth regard to the circuit court's ruling denying
Mer cedes-Benz permssion to call Attorney Megna as a W tness,

the standard for review of this ruling is whether the circuit

court erroneously exercised its discretion. "A circuit court
has broad discretion in determning the relevance and
adm ssibility of proffered evidence."™® W wll sustain this

exercise of discretion if we conclude that "the circuit court
exam ned the relevant facts; applied a proper standard of |aw
and using a denobnstrative rational process, reached a conclusion
that a reasonabl e judge coul d reach.""

116 Counsel's argunents at the hearing on the day of trial
on Mercedes-Benz's notion regarding Attorney Megna were very
brief. Mer cedes-Benz did not make a clear argunent regarding
the probative value of Attorney Megna's potential testinony.
| nstead, Mercedes-Benz argued that the first circuit court's
protective order had prevented it from doing any discovery on
Attorney Megna. The consuner appeared to argue that Attorney

Megna's testinony about the Novenber 28 tel ephone call is of no

O state v. Brecht, 143 Ws. 2d 297, 320, 421 N WwW2d 96
(1988) .

L' State v. Sullivan, 216 Ws. 2d 768, 780-81, 576 N.W2d 30
(1998).
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inport because it is undisputed that Messing left no return
nunber and indi cated no urgency.

117 In its brief to this court, Mercedes-Benz argues that
there was probative value to Attorney Megna's testinony
regarding whether he actually received Mssing' s nessage on
Novenber 28 and whether he was actually too busy to return the
phone call. Mercedes-Benz asserts that Attorney Megna's conduct
is relevant to proving intentional obstruction. Mer cedes- Benz
reasons that if Attorney Megna was available on Novenmber 28 to
talk wwth Messing but did not do so because the standard office
procedure was to demand a faxed witten request from the
manufacturer, the jury could infer intentional obstruction from
these facts <coupled wth Attorney Megna's know edge that
Novenber 28 was the last day for the refund. Mer cedes-Benz did
not nake this kind of statenent about the potential probative
val ue of Attorney Megna's testinony to the circuit court.

1118 The consuner's brief argues that it was undisputed
that Attorney Megna could not return the call because Messing
left no return nunber; that Messing left no nessage wth
Attorney Megna's office seeking information about the consuner;
and that Messing expressed no urgency that his call be returned
and said that he nerely sought to "chat."

119 The circuit court explained that the record reflected
no "conmuni cations done pertinently between the attorney and
Mer cedes- Benz. " Thus, the circuit court concluded that "that

there is not probative value to calling Attorney Megna." Wth
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regard to Attorney Megna's conversations wth the consuner,
t hese conversations would be privil eged.

1120 Based on the argunents at trial, the circuit court's
deci si on denyi ng Mercedes-Benz request to call Attorney Megna as
a wtness was not an erroneous exercise of discretion. The
circuit court examned the relevant facts and applied a proper
standard of law, which was to assess whether Attorney Megna's
testinony would have probative value.’? Consi dering that
Mercedes-Benz did not present the circuit court with a clear
argunent why Attorney Megna's testinony would have probative
value, we <conclude that the circuit court's decision that

Attorney Megna's testinony would not be probative because he had

2 See Ws. Stat. § 904.01 (2009-10) ("'Relevant evidence
means evi dence having any tendency to make the existence of any
fact that is of consequence to the determ nation of the action
nore probable or less probable than it would be wthout the
evi dence. ").

This court has noted that "[t]he determ nation of relevancy
can never be an exact science because it necessarily involves
the trial court's considered judgnent whether a particul ar piece
of evidence tends to establish a fact of consequence in a given

set of circunstances. The issue of relevancy 'nust Dbe
determined by the trial judge in view of his or her experience,
j udgnment and know edge of human notivation and conduct.'" State

v. Pharr, 115 Ws. 2d 334, 344, 340 N.W2d 498 (1983) (quoting
United States v. WIlians, 545 F.2d 47, 50 (8th Cr. 1976)).
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no conversations with the consunmer or Mercedes-Benz on Novenber
28 was one that a reasonable circuit court could reach. "
* % k%

1121 In conclusion, we hold that a manufacturer has an
affirmative defense to avoid Lenon Law penalties if it proves
that the consuner intentionally prevented the manufacturer from
providing a refund wthin the 30-day statutory period. It is
not sufficient to argue that a consuner was unreasonable or
careless in responding to a mnufacturer's requests for
addi tional information. W also hold that a manufacturer nust
prove its affirmative defense by the mddle burden of proof.
Qur first two holdings are strongly notivated by the purpose of
the Lenon Law, which is to encourage nanufacturers to provide
pronpt, hassle-free refunds to consunmers whose vehicles turn out

to be | enons. The inbal ance of power between nmanufacturers and

" As we have explained, Mercedes-Benz made no specific
argunment to the circuit court on the norning of trial regarding
the potential probative value of Attorney Megna's testinony.
Al t hough Mercedes-Benz argued that it could not neke a proper
offer of proof because it had been denied discovery regarding
Attorney Megna, Mercedes-Benz could have provided a nore
t horough explanation to the circuit court of the potential
probative value of Attorney Megna's testinony.

Regardi ng the inmportance of such offers of proof, Professor
Dani el Blinka notes: "[T]he offer serves to educate the tria
j udge about what the evidence is, what it is being used to show,
and why it is admssible under the rules of evidence. Trial
judges have neither time nor opportunity to imrerse thenselves
as deeply into a case as the trial lawers who are responsible

for presenting it. The offer, then, may provide the judge wth
the perspective and background necessary to nmke an inforned
decision on admssibility.” Daniel D. Blinka, 7 Wsconsin

Practice Series: Wsconsin Evidence § 103.4 (3d ed. 2008).
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consuners nakes consuners particularly vul nerable, and we
interpret the Lenon Law in a manner that counteracts rather than
exacerbates this |egislative concern.

1122 W uphold the circuit court's decision to grant the
consuner's notion for a directed verdict. There was no credible
evidence to support the jury's verdict, even under the ordinary
burden of proof that was incorrectly applied at trial. W also
hold that the circuit court did not erroneously exercise its
di scretion by denying Mercedes-Benz's request for an adjournnent
on the norning of trial or by denying Mercedes-Benz the
opportunity to call Attorney Megna to testify.

1123 For the reasons stated, we affirm the circuit court's
j udgnent and order.

By the Court.—Fhe judgnent and order of the circuit court

are affirned.

51



No. 2010AP826. pdr

1124 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part;
di ssenting in part). I concur with the nmjority opinion's
conclusion that it is the mddle burden of proof that applies to
Mercedes-Benz USA, LLC s affirmative defense that Mirco A
Marquez did not act in good faith as Mercedes-Benz attenpted to
provide a statutory refund to himon Novenber 28, 2005.! 1 also
concur with the majority opinion's conclusion that the circuit
court did not erroneously exercise its discretion in denying
adjournment of the trial as Mercedes-Benz had requested.?
However, | wite in dissent because there is credible evidence
to sustain the jury's finding that Marquez did not act in good
faith in his dealings with Mercedes-Benz on Novenber 28, 2005
which is the only question the jury was asked. Therefore, while
| would have sustained the jury's verdict had the m ddl e burden
of proof been applied, because it was not, | would reverse the
circuit court's decision and renmand the matter for a new trial
where the mddle burden of proof would be applied to Mercedes-
Benz's affirmative defense.

| . BACKGROUND®
125 This case arises from Marquez's purchase of a new

Mer cedes-Benz E-series autonmobile that turned out to be a | enpn.

! Mpjority op., Y10.
2 1d.

3 The facts in this introductory narration are taken from
the jury trial testinony of Wide Messing, the Mercedes-Benz
representative who dealt with Marquez, on Novenber 28, 2005, and
from Marquez's conplaint, signed by Marquez's attorneys on
Novenber 28, 2005.
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When Mercedes-Benz could not fix the problens that the car
exhi bited, Mrquez exercised his rights wunder Ws. Stat.
§ 218.0171, comonly known as Wsconsin's Lenon Law. He did so
by retaining a |lawer, Vincent P. Megna, who sent Mercedes-Benz
a docunent entitled "Mdtor Vehicle Lenon Law Notice" and "Denmand
for relief under s. 218.0171(2)(b)" that requested a statutory
refund.

1126 Mercedes-Benz received the notice on Cctober 28, 2005.
At that tinme, Mercedes-Benz had acknow edged that the E-series
aut onobile could not be repaired to Marquez's satisfaction, and
the sales representative was discussing Marquez's request to be
provi ded another new Mercedes-Benz. As the conversations
between the parties continued subsequent to October 28, 2005,
Marquez decided that he did not want another E-series
aut onobi | e. I nstead, he asked to be placed in a 2007 S-series
Mer cedes- Benz. However, because the 2007 S-series autonobiles
had not yet been released to dealers, there would have been a
wait of several nonths to get the vehicle he want ed.

1127 Mercedes-Benz was willing to do as Marquez asked and
obtain a 2007 S-series autonobile for him but on Wdnesday,
Novenber 23, 2005, Marquez decided that due to the wait for a
2007 S-series vehicle, he preferred to obtain the statutory
refund that he had requested in the October 28, 2005, notice his
attorney sent. Wade Messing, the Mercedes-Benz representative
who was handling this nmatter, testified that on Novenber 23,

2005, Marquez told him that he had decided on a refund rather
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t han anot her new Mercedes-Benz. Messing told Marquez that he
woul d be back in touch to finalize paynent.

1128 Novenber 23, 2005, was t he Wednesday bef ore
Thanksgi vi ng. Messing was out of the office on Friday,
Novenber 24, for the Thanksgiving break, so he called Marquez in
the norning on Mnday, Novenber 28, 2005. When Messing
t el ephoned Marquez, Messing already had driven to Wsconsin from
his Chicago office; retrieved Mrquez's file from Concours
Motors, Inc., the local dealership from which Marquez purchased
his car; made arrangenents with Concours Mdtors to cut checks on
Novenber 28 to both Marquez and the Waukesha State Bank, where
Marquez had his car loan; and called the bank to attenpt to
| earn what anpunt was due to it.

1129 Messing testified that when he spoke wth a
representative of Waukesha State Bank to obtain the auto |oan
payout figure, the bank's |oan departnent refused to give him
the amount needed to pay off Marquez's loan on the E-series
Mer cedes- Benz. He said that he was told to have Marquez cal
t he bank and aut hori ze rel ease of the necessary information.

1130 Messing also testified that when he called Marquez, he
told Marquez that the bank needed to hear from him because it
had refused to provide Messing with the | oan payout anount that
Messing needed in order to finalize paynments to the bank and to
Mar quez. Marquez said that he would contact the bank and call
Messi ng back. However, WMarquez did not <call the bank to
authorize it to release payout information to Messing and he did

not call Messing back, as he pronised that he woul d. Al so,
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Marquez did not tell Messing that he had given John G ay,
Marquez's |loan officer at the bank, permssion to release the
payout figure for his auto |oan.

131 Later in the day, when Messing had not heard from
Mar quez, he called Attorney Megna's office to ask Attorney Megna
to call Marquez. Messing hoped that Attorney Megna would get
Marquez to call the bank so Messing could get the information he
needed. Attorney Megna was unavail able. The paral egal who took
the call did not tell Messing that Attorney Megna's office had
the payout nunber from the bank, although she did note that
Messing was calling on behalf of Mercedes-Benz. | nst ead, she
told Messing that if he needed sonmething from Attorney Megna, it
was office policy that Messing put his request in witing.

1132 Novenber 28, 2005, was two business days after Marquez
deci ded on Novenber 23, 2005, to elect a refund rather than the
repl acenent vehicle that he had been discussing with the
deal er's sales representative. Novenber 28, 2005, also was the
| ast day on which Mercedes-Benz could fulfill its statutory 30-
day obligation to pay the bank that held the |loan and al so pay
Mar quez the refund to which he was due.

1133 Novenber 28, 2005, was also the date on which Attorney
Megna's office signed the sunmons and conplaint that comenced
this action. The conplaint, which was trial exhibit A-2,
all eges that Mercedes-Benz "failed or refused to provide the

n4

relief provided for by the Lenpon Law. Based on the alleged

vi ol ation, Marquez requested "twi ce the amount of all pecuniary

4 Conpl ai nt, {10.
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| osses incurred heretofore or hereafter."® The conplaint was
prepared by Marquez's |awers before Mercedes-Benz had failed to
conply with its statutory obligation. The conplaint was filed
on Novenber 29, 2005.

1134 At the conclusion of the trial, the jury returned a
verdict favorable to Mercedes-Benz. Marquez had noved for a
directed verdict before the case was sent to the jury, and he
renewed that notion after the jury verdict. In his notions
after verdict, Mirquez also requested that the circuit court

change the answer to Special Verdict Question 1 from "yes" to

no. Special Verdict Question 1 stated: "On Novenber 28,
2005, did Marco Marquez fail to act in good faith in his
dealings with Mercedes-Benz?" The circuit court granted both of
Marquez's notions after verdict and awarded him $482, 661. 66. °
Mer cedes- Benz appealed and the court of appeals certified the
appeal .
1. DI SCUSSI ON
A. Standard of Review

1135 On appeal, we review the record to deternm ne whether

there is any credible evidence from which the jury could have

answered "yes" when asked, "On Novenber 28, 2005, did Marco
Marquez fail to act in good faith in his dealings with Mercedes-

Benz?" See D Huyvetter v. A O Smth Harvestore Prods., 164

Ws. 2d 306, 320, 475 N.W2d 587 (Ct. App. 1991). Wiether there

is any credible evidence to support a jury's verdict is a

> 1d., prayer for relief.

® Final Judgment.
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guestion of |aw subject to our independent review, however, we

benefit from the circuit court's discussion. See State v.

Poel l'i nger, 153 Ws. 2d 493, 501, 451 N.W2d 752 (1990).
B. Sufficiency of the Evidence
1136 A notion for a directed verdict and a notion to change
the answer to a question in a verdict test the sufficiency of

the evidence to support the jury's verdict. D Huyvetter, 164

Ws. 2d at 320; Ws. Stat. 8§ 805.14(1) & (5)(c). The nethod for

revi ew of the sufficiency of evidence is set out in § 805.14(1):

Test of Sufficiency of Evi dence. No notion
challenging the sufficiency of the evidence as a
matter of law to support a verdict, or an answer in a

verdi ct, shal | be granted unless the court is
satisfied that, considering all credible evidence and
reasonable inferences therefrom in the [|ight nost

favorable to the party against whom the notion is
made, there is no credible evidence to sustain a
finding in favor of such party.

1137 Accordingly, when a jury is the trier of fact, its
determ nation where facts are disputed is not to be set aside if

there is any credible evidence to support the verdict.” MIllonig

" There are a few cases that opine that because a circuit
court is better positioned to decide the weight and rel evancy of
testimony, we should give "substantial deference to the tria
court's better ability to assess the evidence." See, e.g.,
Janmes v. Heintz, 165 Ws. 2d 572, 577, 478 NW2d 31 (Ct. App.
1991); Trogun v. Fruchtman, 58 Ws. 2d 569, 585, 207 N W2d 297
(1973). However, those cases in the final analysis rely on the
conclusion that there was credible evidence to support the
nonnovi ng party's position, see Janes, 165 Ws. 2d at 577, or
that there was not such credible evidence, see Trogun, 58
Ws. 2d at 589. They do not give the circuit court the option
of dismssing a nonnoving party's case when there is any
credi ble evidence to support it. Rat her, "[a] great deal of
credence is given to the jury's determnations.” Hel nbrecht v.
St. Paul Ins. Co., 122 Ws. 2d 94, 110, 362 N.W2d 118 (1985).

6
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v. Bakken, 112 Ws. 2d 445, 449, 334 N.W2d 80 (1983); G ese v.
Montgonery Ward, Inc., 111 Ws. 2d 392, 408, 331 N W2d 585

(1983); May v. Skelley Gl Co., 83 Ws. 2d 30, 35, 264 N W2d

574 (1978). Stated otherwi se, a directed verdict may be granted
only when the evidence is so clear and convincing that no
reasonable jury could find for the nonnoving party. M || oni g,
112 Ws. 2d at 451.

1138 The credibility of wtnesses and the weight to be
given their testinony are the province of the jury, and when
nore than one reasonable inference nmay be drawn from the
testinmony, inferences that support the jury's verdict nust be

sust ai ned. Roach v. Keane, 73 Ws. 2d 524, 536, 243 N W2d 508

(1976) . Furthernore, it is long settled law that a circuit
court has no authority to change a jury's answer to a special

verdi ct question:

If there is any credible evidence which, under any
reasonable view fairly admts of an inference that
supports the jury's finding, the trial court has no
authority to change the jury's answer. Only if the
record is devoid of evidence that would sustain the
verdict, or if the evidence were incredible, is it
within the prerogative of the trial court to
substitute its view of the evidence for that of the

jury.
Mai chle v. Jonovic, 69 Ws. 2d 622, 626, 230 N.W2d 789 (1975)

(citing Lueck v. Janesville, 57 Ws. 2d 254, 262, 204 N.W2d 6

(1973); Longville v. Leusman, 48 Ws. 2d 251, 255, 179 N.W2d

823 (1970); Lehman v. Sentry Ins. Co., 35 Ws. 2d 96, 98, 150

N. W2d 333 (1967)). Moreover, it is this court's duty to search

for credible evidence to sustain the jury's verdict. Meurer V.
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|TT Gen. Controls, 90 Ws. 2d 438, 450-51, 280 N W2d 156

(1979).
C. Credible Evidence
1139 In order to conply wth its statutory obligations
under Ws. Stat. § 218.0171, Mercedes-Benz had to provide a
refund or a replacenent vehicle, at Marquez's choice, within 30
days of its receipt of the Mtor Vehicle Lenon Law Notice.
Furthernore, because there was an outstanding loan, the |oan

also had to be paid off with a separate check to Waukesha State

Bank within 30 days of Mercedes-Benz's receipt of Marquez's

notice. Marquez v. Mercedes-Benz USA, LLC, 2008 W App 70, 110,

312 Ws. 2d 210, 751 N.W2d 859.8 Gving Marquez a two-party
check made out to him and to the bank would not have satisfied
Mer cedes-Benz's obligations under § 218.0171. |d.

1140 The <court of appeals explained that a person who
purchases an autonobile that turns out to be a lenmon has a duty
to act in good faith when the nmanufacturer attenpts to provide a
ref und. Id., 913 (concluding that if Mirquez "intentionally

thwarted [ Mercedes-Benz's] attenpt to make a refund by failing

8 This is the second time that the circuit court has
decl ared that Marquez prevailed in his lawsuit agai nst Mercedes-
Benz. The first time around, the circuit court granted summary
judgnment to Marquez on his claimthat Mercedes-Benz violated its
obl i gati ons under Wsconsin's Lenon Law. The summary judgnent
was reversed by the court of appeals when the court concluded
that there were material issues of fact in regard to whether
Mar quez proceeded in good faith in his dealings with Mrcedes-
Benz at the tine of Mercedes-Benz's attenpted payout. Mar quez
v. Mercedes-Benz USA, LLC, 2008 W App 70, 924, 312 Ws. 2d 210,
751 N.W2d 859.
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to provide necessary information about the consuner's auto
| oan,” he did not act in good faith).

1141 At trial, in accord wth the <court of appeals
deci sion, Mercedes-Benz's affirmative defense was based on the
assertion that on Novenber 28, when it attenpted to provide a
refund to Marquez, Marquez did not act in good faith because he
failed to call the bank so that Mercedes-Benz could access bank
information that Mercedes-Benz needed to make the refund.
Therefore, the testinony regarding Messing's attenpts to obtain
a payout figure on what Marquez owed to the bank on Novenber 28,
2005, is critical to understanding the jury's verdict.

1142 Messing expl ai ned what occurred during his attenpts to
determ ne what was needed to pay off Marquez's bank |oan on

November 28, 2005:

Q And when you contacted the bank, what did you
tell the person that you spoke wth?

A | told the person—+ identified nyself as an
enpl oyee of Mercedes-Benz USA and that one of
their custonmers had an account with them a bank
| oan on a Mercedes-Benz vehicle that had had sone
mechani cal problens and that because of these
mechani cal probl ens Mercedes-Benz was being pro-
active, wanted to get them out of the car and
give him a refund of his noney. | needed their
financi al paynment i nformation SO I coul d
calculate the refund that was due to them and to
pay the loan off to the bank.

Q Co Do you know in what departnment you—
another person you were speaking wth was
enpl oyed?

A Yes. They were in the | oan departnent.
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And the person you spoke wth in the |oan
departnment, what were you told in response to
your request?

| was told because of privacy |laws they could not

give nme the financial information. That had to
be released specifically by the owner of the
account, M. Marquez, and | says, well, it was a

tinme sensitive issue and | needed to get it done
t oday. What's the quickest way | can get this

done. That person indicated it would just be a
phone call, have M. Marquez call us and give a
verbal perm ssion that a nenber of Mercedes-Benz
yourself can get this information and we wll be

able to rel ease to you.
And arnmed with that information, what did you do?

At that point in tine then | called M. Marquez,
and had a discussion with him and et him know,

hey, I"mup here trying to get your pay-off done

to give you your refund. | said | would give you
a call back. Last piece of information |I need is
fromthe pay-off from the bank, but they will not
release that information to ne because of the
privacy laws. | just need you to give the bank a
call and verbally give them a call. They wil|l
rel ease the information to ne. That will be the
| ast piece of puzzle that | need to get this done
and he indicated he would give ne a call back
with the information.

Did he tell he was too busy working to help you?

No, he specifically stated he would call ne back
with the infornmation.

Now, you asked himto contact the bank?
Yes, | did.

Did he say he would not contact the bank?
No, he did not.

Did he ever say the nane John Gray to you?
10
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He did not.

Did he say to you, ny |lawers have a pay-off?

He did not.

So, the only thing he said was that he would call
you back?

That he would call ne back
And is that put in your notes anywhere?
Yes, it is.

And so it's accurate, what exactly did you put in
your notes that he said to you?

Client stated that he would call back that
afternoon with the informati on, but he did not.

VWhat does that mean, "cal | back wth the
i nformati on?"

| interpreted that to nmean he was going to cal
back, call the bank, 1've let them know you need
this, 1've given them verbal permssion for you
to get the information.

Did anyone fromthe bank contact you?
No.
Did Marco Marquez ever call you back?

No, he did not.

Did you have any reason to believe that he would
not follow through with his prom se?

| did not.

At sonme point | think your notes indicate you
contacted the |awer, is that right?

11
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That is correct.
And why did you contact the attorneys?

Well, ny intent in contacting his attorney was to
get a hold of the attorney who knows how
inmportant it is that we get this done today and
say please give your custoner a call and say cal
me back, you need to call him because he needs to
call the bank to give nme the release permssion
so | can get the information on the bank.

A lot has been nade of the fact that you didn't
ask for a pay-off statenent from the law firm
Wiy didn't you ask the law firm for their pay-off
st at enent ?

Because nobody indicated to ne that they had it.
M. Marquez in my conversation didn't say they
had it, he didn't direct ne to get it fromthem

You're accused of intentionally dragging your
feet in this case. What does Mercedes-Benz have
to gain to support these statenents that you are
intentionally dragging your feet?

We have absolutely at this point in ti me—we have
absolutely nothing to gain and everything to |ose
at this point in tinme. W've already admtted I
wanted to get the guy out of the car. | have
nothing to battle about. | freely told himl was
willing to get himout of that car. If | delay,
drag ny feet, it just is going to expose nme to
further penalties. So, 1've got nothing to gain
and everything to | ose.

On Novenber 28th, 2005 when you were at CM did
you stand ready to issue refund checks to M.
Marquez and the bank had you had the pay-off
st at enent ?

Yes, | did.

Had you been told that M. John Gay had
apparently been pre-authorized to give this
information to you would you have contacted M
G ay?

12
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A Yes, | woul d.

Q Whose job was it if you couldn't get the bank to
release the information to you wthout M.
Mar quez' authorization, whose job was it to
aut hori ze the bank to release it to you?

A The only person that could authorize that rel ease
was M. Marquez as stated by the bank.

1143 From the above testinony, the jury could have found
that "On Novenber 28, 2005, [] Marco Marquez fail[ed] to act in
good faith in his dealings with Mercedes-Benz" by "failing to
provi de necessary information about [his] auto l|oan.” Mar quez
312 Ws. 2d 210, f{3.

1144 NMarquez knew that Messing had traveled to Wsconsin to
make the requested Lenon Law refund to him Marquez knew that
Messing had called the bank and the person in the |oan
departnment with whom Messing spoke would not give Mssing the
information needed to pay off Marquez's car |loan wthout
Marquez's call; and Marquez knew that the payout figure fromthe
bank was the |ast piece of information that Messing needed to
conplete the refund that Marquez had chosen on his Lenon Law
claim Notw thstanding having been told that the bank woul d not
provide the necessary information w thout comunication from
him Mrquez did not cooperate with Mercedes-Benz's attenpted
ref und. He never called the bank as he told Messing he would
he never called Messing back as he prom sed to do; he never told
Messing that he had already authorized John Gay to rel ease the
payout information on his car |oan; and he never said that his

attorneys had a payout figure. Any one of these acts by Marquez

13
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woul d have permtted Messing to cut the checks to the bank and
to Marquez on Novenber 28, 2005.

1145 Mercedes-Benz satisfied the standard set by the court
of appeals because Messing's testinony showed that Marquez
"fail[ed] to provide necessary information about [his] auto
loan." 1d. However, contrary to the majority opinion herein,
the jury was never asked to determ ne whether Mercedes-Benz had
proved that Marquez knew that Ws. Stat. § 218.171 would be
violated if Mercedes-Benz did not make a payout to him and to

t he bank on Novenber 28, 2005.

1146 The jury was instructed in relevant part:

A consuner has a duty to act in good faith in
pursuing a Lenon Law refund. A consuner fails to act
in good faith when he or she intentionally prevents

the manufacturer from conplying with the statute. | f
the consumer's cooperation is necessary for the
manufacturer to . . . fulfill its obligations to

provide a refund, the duty of good faith requires the
consuner to give the necessary cooperation.

The requirenent that a party act intentionally
nmeans that the party had the nental purpose to cause
the result of his action or was aware that such
conduct was practically certain to cause the result of
his action.

You may determine intent directly or indirectly
fromall the facts in evidence. You nmay al so consider
any of the party's statenments or conduct, which
i ndi cate state of m nd.

1147 There is credible evidence that Mrquez knew Messing
was trying to provide a Lenon Law refund on Novenber 28, 2005
because that is what Marquez requested on Novenber 23, 2005.
During their Novenber 23 conversation, Mssing said he would be

back in touch to finalize paynent. As described by Messing' s

14
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testinmony, Marquez said that he would call the bank, but he
failed to do so when he had been told that Mercedes-Benz could
not get the necessary information about his auto |oan wthout
his call. There is credible evidence that Marquez had the
mental purpose to thwart payment on Novenber 28.°

1148 Accordingly, under the jury instructions and in
response to the special verdict question, "On Novenber 28, 2005,
did Marco Marquez fail to act in good faith in his dealings with
Mer cedes- Benz?," the jury answered "yes." Messing' s testinony
is credible evidence to support the jury's answer because
Marquez did not provide necessary information about his auto
| oan. Therefore, the circuit court was clearly wong when it

set aside the jury's verdict. Wiss v. United Fire & Cas. Co.

197 Ws. 2d 365, 389-90, 541 N W2d 753 (1995); see also
MIllonig, 112 Ws. 2d at 449 (concluding that when there is
credi ble evidence to sustain a jury's verdict, it cannot be set
aside); Gese, 111 Ws. 2d at 408 (sane); My, 83 Ws. 2d at 35
(sanme); Roach, 73 Ws. 2d at 536 (sane); Miichle, 69 Ws. 2d at
626 (sane).
D. Myjority Opinion's Fundanmental Error

1149 The majority opinion is based on a fundanmental error,
and it is this error that then permts it to affirmthe circuit
court's change to the special verdict and the circuit court's

grant of a directed verdict to Marquez. To explain, the jury

® The mmjority opinion enphasizes Mrquez's view of the
facts, see, e.g., mpjority op., 9155-57, 60-62, however, it is
apparent that the jury rejected these facts by its answer to the
speci al verdict.

15
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was asked, "On Novenber 28, 2005, did Marco Marquez fail to act

in good faith in his dealings with Mercedes-Benz?" The jury

answered, "yes," because Marquez pronised he would call the bank
and he did not make the call. Marquez's intentional failure to
act prevented a Lenon Law paynent on Novenber 28, 2005, and
Mar quez had been told no paynent could occur that day if he did
not call the bank.*°

1150 The jury never was asked whether Mrquez knew that

Novenber 28, 2005, was the last date on which Mercedes-Benz
could make paynent in conpliance with Wsconsin's Lenon Law.
Stated otherwi se, the jury never was asked whether WMarquez knew
that Mercedes-Benz was required to "refund within the 30-day

statutory period" provided by Ws. Stat. § 218.0171 and that

01 agree with the mmjority opinion's statement that

conduct is intentional if it has the purpose to bring about
i ntended consequences. Majority op., 1986. However, the
maj ority opinion msperceives the intended consequences that the
jury found in this case. Here, the intended consequences were
that no payout would occur on Novenber 28, 2005. That Marquez's
intentional conduct also occurred on the last day upon which
Mer cedes-Benz could make a paynent w thout incurring Lenon Law

penalties may well have been an unintended consequence of
Marquez's denial of access to |oan payout information. Not
every consequence of an intentional act 1is an anticipated
consequence. See E-L Enters., Inc. v. MI|waukee Metro. Sewerage
Dist., 2010 W 58, 123, 326 Ws. 2d 82, 785 N W2d 409
(expl ai ni ng t hat t he removal of t he gr oundwat er was

intentionally done, but the effect on the wood pilings was
unexpect ed) .

16
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Novenber 28, 2005 was the 30th day, as the mmjority opinion
repeatedly asserts. !

151 Furthernore, the jury instructions did not inform the
jury that Marquez's conduct was not intentional unless it caused
Mercedes-Benz to fail to nmke the "refund within the 30-day
statutory period." There is no nention of the requirenent of
thwarting a "refund within the 30-day statutory period® in the
jury instructions. A manufacturer can conply with the statute
on any of the 30 days in which a refund is due, once a proper
request for refund is nmade.

1152 The mmjority opinion has added the factual requirenent
that Marquez had to know that Novenber 28, 2005, was the |ast
day of the "30-day statutory period." This is the fundanenta
error that underlies its reasoning. This added factua
requi renent changes the case that was tried and the question
that the jury was asked to deci de.

153 In addition, the majority opinion wll effectively

elimnate the affirmative defense raised in this case from

subsequent Lenon Law cases. This is so because wunder the
majority opinion's reasoning, no affirmative defense of
thwarting a refund will lie unless the manufacturer can prove

1 The mmjority opinion repeatedly inserts the phrase
"refund within the 30-day statutory period" into what it says
the jury was asked to find. Majority op., 9711, 4, 6-7, 10, 13,
15-16, 19-20, 22, 31, 33, 52, 61-62, 71, 74, 76, 82, 90-91, 100,
121. As | explain below, this insertion adds a fact to what the
special verdict and the jury instructions actually asked the
jury to determne. However, | understand the majority opinion's
need to insert this additional fact. It is the foundation that
i's necessary for the mpjority opinion to reach its concl usion.

17
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that the plaintiff had the requisite know edge of the |egal
effect of his conduct on the statutory obligations that the
Lenon Law places on the manufacturer. Most auto purchasers do
not have | aw degrees and many do not consult a |awer until just
before a lawsuit is filed. The requisite know edge of the
manuf acturer's statutory obligations wll be absent for nost
Lenon Law plaintiffs and therefore, beyond proof at trial.

1154 Inserting "refund within the 30-day statutory period"”
may seem such a snmall addition to what the jury actually was
asked to decide, but by inserting "refund within the 30-day
statutory period" into its rationale, the mgjority assunes that
the jury had to find two facts: (1) that Marquez intentionally
did not provide necessary information about his auto |oan; and
(2) that Marquez also knew that if Mercedes-Benz did not nake a
refund on Novenber 28, Mercedes-Benz would violate the Lenon
Law, thereby entitling him to significant damges well beyond
the price Marquez paid for his auto. However, know edge of
statutory requirenments was not necessary for the jury to find
that Marquez did not act in good faith on Novenber 28. Al that
was needed was a jury finding that Marquez intentionally did not
call the bank and that w thout his call, he knew that Mercedes-
Benz could not nake a refund that day.

155 The majority opinion's addition also adds a new
requirenent to the decision of the court of appeals that said
that a lack of good faith is show when, "the consuner
intentionally thwart[s the nmanufacturer's] attenpt to make a

refund by failing to provide necessary information about the

18
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consuner's auto loan."” Marquez, 312 Ws. 2d 210, 3. The court
of appeals overturned a prior summary judgnment because it
concluded there was a material issue of fact about what the bank
required in order to provide the |loan information Mercedes-Benz
needed to make a refund. Id., 911 n.4 ("W conclude that on
this record it is a question of fact whether and under what
circunstances the bank would have released Mrquez's |oan
information to MB.") There is nothing in the court of appeals
opi nion indicating that Mercedes-Benz was required to prove that
Mar quez knew the legal effect of his conduct on Mercedes-Benz's
| egal obligations under the Lenon Law.

156 In addition, Marquez was required to act in good faith
with regard to Mercedes-Benz as it attenpted to make a Lenon Law
refund, no matter whether it was the 30th day, the 29th day or
sonme other day of the statutory 30-day period. The duty of good
faith was not l[imted to the 30th day. As the court of appeals
explained in its prior decision, "If MB stood ready to conply on
the thirtieth day, and only Marquez's deliberate refusal to
provi de the necessary information prevented it from doing so, we

can see no reason why the fact that it was the thirtieth day

should make any difference." Id., 123 (enphasis added).

Therefore, the breach of the duty of good faith was Marquez's
deliberate refusal to call the bank to authorize Messing' s
access to the necessary information, which Marquez had been told
woul d prevent a Lenon Law refund on Novenber 28, 2005.

1157 Notwi t hstanding the question that was presented to the

jury, which the jury answered, the najority opinion asserts:

19
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To answer the question "yes," that on Novenber 28
the consuner failed to act in good faith, and to
adhere to the jury instructions defining good faith,
the jury had to find that the consuner had the nental
pur pose on Novenber 28 to prevent Mercedes-Benz from
conplying with the Lenon Law by making a refund within
the 30-day statutory period or was aware that his
conduct on Novenber 28 was practically certain to
cause this result. 12

The parties appear to agree that the jury had to
conclude that the consunmer knew that Novenber 28 was
the final day for a refund.?®

1158 The nmjority opinion's nmajor premses are again
fundanmentally wong in several respects. First, the jury was
never asked whether "on Novenber 28 the consunmer intentionally
prevent ed Mercedes-Benz from providing a "refund within the 30-
day statutory period,” as the majority opinion asserts. As |
have expl ai ned above, there was no question put to the jury that
required it to find that Marquez knew that Novenber 28, 2005,
was the |ast date on which Mercedes-Benz could nake paynent and
conply with the 30-day statutory period for refunds under the
Lenon Law. Marquez's failure to call the bank as he said he
woul d prevented the refund on Novenber 28, 2005, and he had been
told that no paynent could be made that day without his call.
That is the issue that was before the jury.

1159 Second, Mercedes-Benz does not "agree that the jury
had to conclude that the consuner knew that Novenmber 28 was the
final day for a refund,” as the majority opinion also asserts.

Mer cedes-Benz repeatedly has explained that it was not necessary

2 1d., 974 (enphasis added).
2 1d., 175.
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for it to prove Marquez's know edge about the 30-day w ndow in
which to conply with the Lenon Law in order to prove that
Marquez did not act in good faith on Novenber 28, 2005.* Wy
woul d Mercedes-Benz "agree" to that fact? It would be agreeing
to the existence of a fact that the jury was never asked to
find.

1160 In addition, requiring Mercedes-Benz to prove, after
the trial is over, that Marquez knew that Novenber 28, 2005, was
the last day on which Mercedes-Benz could neet its 30-day refund
obligation under the Lenbn Law, contravenes notions of fairness
and ignores the fundanental fact-finding nature of the jury.
Mar quez nade no such request at trial, and if that were a fact
he believed Mercedes-Benz was required to prove, he should have
requested a jury question on it. He al so shoul d have requested
a jury instruction that said that preventing the manufacturer
from conplying with the statute nmeant that the consuner knew
that Novenber 28, 2005, was the last day on which the
manuf acturer could nake a refund without incurring a penalty.
He did neither. By slipping in the phrase, "refund within the
30-day statutory period,"” the majority opinion has constructed a
guestion that the jury was never asked. Wthout that addition
the majority opinion has no basis upon which it can invalidate
the finding of the jury.

[11. CONCLUSI ON
161 I concur with the mpjority opinion' s conclusion that

it is the mddle burden of proof that applies to Mercedes-Benz's

14 Mercedes-Benz's brief, e.g., pp. 10, 23-24, 27-28.
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affirmati ve defense that Marquez did not act in good faith as
Mer cedes-Benz attenpted to provide a statutory refund to him on
Novenber 28, 2005, and | also concur with the ngjority opinion's
conclusion that the circuit court did not erroneously exercise
its discretion in denying adjournnent of the trial as Mercedes-
Benz had request ed. However, | wite in dissent because there
is credible evidence to sustain the jury's finding that Mrquez
did not act in good faith in his dealings with Mercedes-Benz on
Novenber 28, 2005, which is the only question the jury was
asked. Therefore, while | would have sustained the jury's
verdict had the mddle burden of proof been applied, because it
was not, | would reverse the circuit court's decision and renmand
the matter for a new trial where the mddle burden of proof
woul d be applied to Mercedes-Benz's affirmati ve def ense.

1162 For the foregoing reasons, | concur in part and

di ssent in part.
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